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By 31 December 1992 the member States of the European 

Economic Community - currently Belgium, Denmark, France, 

Germany, Greece, Ireland, Italy, Luxembourg, Netherlands, 

Portugal, Spain, United Kingdom - have undertaken to 

establish a free internal market. The effort to achieve 

this goal began in 1985 with the Commission of the EXjropean 

Communities (European Commission) which adopted the 

objective of creating "a genuine single market of more than 

320 million people, without barriers to trade or the free 

movement of capital, persons, services and trade"!. The 

political will to achieve this goal took legal form in the 

Single European Act 19862. This requires a major effort by 

member States to harmonize legislation and administration on 

a vast variety of subjects. By the end of 1988 some 50% of 

the planned legislation had been agreed on. The Commission 

is to make a further report on the position as it was at the 

end of 1990^. Certain areas aire proving difficult to deal 

with; among them that of the cultural heritage and the art 

market. 

At this stage it is impossible to predict how movement of 

items of the cultural heritage within, from and to the 

Community will operate after 1992. There will not be free 

1. Palmer, J. 1992 and Bevond (Commission of the European 
Communities, Brussels, 1989) 23. 

2. (1986) 25 International Legal Materials 503 

3. Op. cit. fn.1, 24. 
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trade in such items. The nature and extent o£ regulation 

depends on choices Community organs and member States make 

in the next 21 months. However, certain suggestions can be 

made on the basis of proposals issuing from the European 

Commission and the European Parliament. 

EXISTING LAWS MAINTAINED 

With the exception of Belgium, all member States of the 

Community currently have controls on the export of certain 

items of the cultural heritage but there are great 

variations in both the type of control and the items 

affected. Italy, for example, prohibits the export without 

a licence of objects of artistic, historic, archaeological 

or ethnographical interest except works of living authors or 

those less than 50 years old. The Netherlands subjects to 

Ministerial permission the export of protected objects 

placed on a list. The United Kingdom export controls apply 

to a wide range of material but a decision not to allow an 

export licence is normally subject to an offer by a public 

institution being made within a specified time for the 

purchase of the object. Failing such an offer, an export 

licence is normally granted. It will be obvious that if 

material can be got to one of the States with more lenient 

export laws or, in Belgium's case, none at all, then the 

chances of exporting it to a State outside the Community are 

greatly increased. 
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Even i£ the existing laws regarding movement of items of the 

cultural heritage within the EEC were left unchanged it 

would be impossible to predict with any accuracy what effect 

removal of customs control would have. There are statistics 

on the material seized by customs officers but these cannot 

indicate the volume of material that evades customs control. 

For example, it is reported that French Customs officials 

admit they probably catch only 8 to 10 per cent of art 

objects crossing the frontier illegally'^. For small, 

portable works evasion is not so difficult for those 

prepared to take the risk of being caught. A number of 

novels have been written explaining how it can be done^. 

For larger items more ingenuity is needed but even there the 

risk appears to be low. What will change for some is the 

psychological element. Border control is a physical 

reminder that what one is attempting is contrary to law and 

carries with it the possibility of being caught. It is a 

deterrent for some people. On the other hand, some regard 

such laws as contrai-y to desirable free movement of cultural 

objects, therefore as bad and to be ignored. Nevertheless, 

once that physical presence of Customs control disappears, a 

potent sanction against unlawful export will also disappear. 

4. The ARTnewsletter■ 8 January 1991, 6 

5. For example: Lyall, G. Venus with Pistol (Pan, London, 
1971); West, M. Masterclass (Arrow, London, 1989); examples 
also appear in Hoving, T.P.F. King of the Confessors (Simon 
and Schuster, New York, 1981) 
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Once unlawfully exported, the State usually has little 

opportunity of recovering the item. If the item comes from 

a private collection or an excavation its existence may not 

even be known to the authorities. Even if known, it may 

disappear into a collection in another State and only be 

seen at rare intervals, if at all. In those rare cases 

where the State does find the item, it will usually have to 

institute legal proceedings for recovery. If the State is 

not the owner of the item, its chances of recovery are 

small. Even as owner they are not great. It is not 

surprising that certain States, inheritors of great art 

wealth, are anxious as to the effect of the changes of 1992. 

TREATY OF ROME 

The above comments are based on the premise that the 

existing laws are not changed. This is unlikely to hold. 

State fears and the desire for uniformity have led the 

European Commission and the European Parliament to seek a 

new legal regime. 

Any proposal for such a regime must be against the 

background of the Treaty of Rome^. Articles 30 to 34 of 

that agreement deal with the elimination of quantitative 

restrictions on trade between member States. For example. 

Article 30 states: "Quantitative restrictions on imports and 

6. Treaty Establishing the European Economic Community 1957 
(298 U.N.T.S. 11) 
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all measures having equivalent effect shall ... be 

prohibited ... ". On the other hand. Article 36 states that 

the "provisions of Articles 30 to 34 shall not include 

prohibitions or restrictions on imports, exports or goods in 

transit justified on grounds of public morality, public 

policy or public security; ... the protection of national 

treasures possessing artistic, historic or archaeological 

value; ... Such prohibitions or restrictions shall not, 

however, constitute a means of arbitrary discrimination or a 

disguised restriction on trade between Member States". 

The Commission has expressed certain views as to the 

interpretation of Article 36. 

... the concept of "national treasures possessing 
artistic, historic or archaeological value" cannot be 
defined unilaterally by the Member States without 
verification by the Community Institutions.... Article 
36 ... which should be interpreted restrictively since 
it derogates from the fundamental rules of the free 
movement of goods - cannot be relied upon to justify 
laws, procedures or practices that lead to 
discrimination or restrictions which are 
disproportionate with respect to the aim in view.^ 

It will be obvious that this is a very restrictive view of 

the scope allowed member States under Article 36. The 

notion that the Article must be interpreted restrictively is 

a value judgment based on the over-riding weight given to 

7. Commission of the European Communities Communication 
from the Commission to the Council on the Protection of 
National Treasures Possessing Artistic. Historic or 
Archaeological Value: Needs Arising from the Abolition of 
Frontiers in 1992 (Doc. COM (89) 594 final, Brussels, 22 
November 1989) 3 
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the free movement of goods. It depresses the values 

inherent in keeping an item within a particular State. It 

does not consider the fact that certain items are best kept 

in the one place for a number of very good reasons; in 

particular, that they could suffer damage if moved. 

Moreover, control over exports, does assist in the control of 

archaeological excavations in that it makes the products of 

unlawful excavation less readily disposable. The reference 

to discrimination or restrictions "disproportionate with 

respect to the aim in view" begs the question of what is 

"disproportionate" when one is considering the fate of items 

of the cultural heritage - unique products of humanity's 

past that are not simply articles of commerce. 

It can be argued that Article 36 recognizes that items 
of the cultural heritage are not to be regarded in the 
same light as other articles of commerce; that free 
trade in such items is subject to overriding concerns 
of preservation and protection of those items as well 
as national interests.® 

Moreover, it should be remembered that Article 36 of the 

Treaty of Rome is not a unique provision. It is the same as 

Article 20 of the General Agreement on Tariffs and Trade 

1947'^ and has been incorporated in Article 20 of the 

Agreement between the European Economic Community and the 

Swiss Confederation 1972^0 dealing with trade and customs 

8. O'Keefe, P.J. & Prott, L.V. Law and the Cultural 
Heritage: Volume III: Movement (Butterworths, London, 1989) 
683 

9. 55 U.N.T.S. 188 

10. Office for Official Publications of the European 
Communities Collection of the Agreements Concluded bv the 
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matters. Article 36 thus cannot be interpreted in 

isolation. 

COMMISSION'S COMMUNICATION 1989 

The Commission put forward the views set out above in a 

documental sent to the Council of Ministers in 1989. This 

is still the Commission's major communication on the topic. 

Speaking bluntly, the Commission's proposals are excessively 

bureaucratic and do not appear to have taken account of the 

most recent developments in control of trade in items of the 

cultural heritage and of the axt market. There are many 

examples of sophisticated schemes in operation or proposed 

that could provide practical solutions to the Community's 

problems. 

The Commission was clearly motivated to restrict as far as 

possible the number of objects covered by any Community 

measures. 

It should be stressed that the task is to determine the 
objects in respect of which monitoring procediores and 
controls may be established, and not the objects in 
respect of which Member States actually take measures 
for the "protection of national treasures" (export 
prohibitions and requests for return). Monitoring 
measures necessarily relate to categories or types of 
object, so that action can be taken in a limited number 
of cases.^2 

European Communities. Bilateral Agreements. E.E.C.-Europe, 
1958-78 (European Communities, Brussels, 1978 - Vol.3) 18 

11. Op.cit. fn. 7 

12. Ibid. 7 
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The Commission proposed two limiting factors: the number of 

objects concerned should be proportional to the severity of 

the measures envisaged; the number of objects covered by a 

given measure should be commensurate with the aim of that 

measure. However, the Council of Ministers of Culture has 

ruled that it is up to each member State to define its own 

national treasures^^. 

Such definitions vary widely among the nations. The 
Netherlands, for exaunple, so classify only 200 pieces; 
Germany has 500, while Italy claims at least 400,000. 

The central aspect of the Commission's proposal is the 

institution of an export authorization issued by the "Member 

state of origin". This would have to be presented when an 

item of the cultural heritage was put forward for export 

from the- Community. Use of the phrase "Member state of 

origin" is unfortunate in that "State of origin" is used in 

the social sciences to denote that State which now occupies 

the place where the object was made. There need be no 

connection between the place where the object was made and 

where it now is. Recent drafts of international agreements 

have avoided use of the phrase by substituting such terms as 

"State of export". In order to determine the "Member state 

of origin", the Commission proposes the institution of a 

13. Conclustons of the Counci1 of Ministers of Culture 
Concerning the Protection of National Treasures Having an 
Artistic. Historic or Archaeological Value after 1992 

14. The ARTnewsletter. 11 December 1990, 5 
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"reference date". It would have to be shown that the object 

was in the State concerned on that particular date. For 

export to another member State of the Community, the 

Commission recommends a system of authorization to despatch. 

This would mean that the first State remains the "Member 

state of origin" and, if it were later desired to export 

outside the Community, that State would have to be requested 

for an authorization to export. 

The Commission also contemplates the alternative "of mutual 

recognition by the Member States of the prohibitions and 

restrictions enshrined in their laws, with the result that 

they would have to apply such measures in their territory to 

national treasures belonging to the national heritage of the 

other Member States by returning such treasures where they 

have been unlawfully despatched"!^. ^he Commission rightly 

points out that this would not be an easy matter to agree. 

Moreover, it would affect only significant works: 

"recognition would apply only in the case of the most 

important objects" and the requesting State would have to 

prove that the object "is genuinely important to the Member 

State of origin"!^. 

15. Op.cit. fn.7, 13 

16. Ibid. 13,14 
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Another major proposal by the Commission is for the 

institution of an "identification sheet" to accompany each 

item of the cultural heritage provided they were not series 

manufactured objects. The sheet would commence with a 

declaration of the State where it existed on the "reference 

date" and all subsequent dealings would be recorded. The 

system could be either voluntary or compulsory. It is 

obvious, as noted by the Commission, that such a system 

would be enormously bureaucratic. Moreover, it would be 

open to abuse through fraud, particularly as it is proposed 

that endorsements would be made by "reliable persons". 

The Commission also endorses the use of registers or 

inventories. At several points mention is made of the 

virtues of registers. However, the problems of developing 

registers have been realized in other quarters for many 

years. Chatelain has discussed the use of inventories in 

relation to stolen items of the cultural heritage. 

The highest level, which is intellectually the most 
tempting, is obviously a complete inventory of the 
cultural property existing in each country (this would 
automatically provide a complete inventory of the 
entire cultural property of Europe if the national 
inventories were complied on identical bases). This 
objective is not considered to be feasible, for reasons 
of logic, law and fact.^^ 

17. Chatelain, J. Means of Combatting the theft of and 
Illegal Traffic in Works of Art in the Nine Countries of the 
EEC (Study prepared at the Request of the Commission of the 
European Communities - Doc. XII/757/76-E) 49 



Chatelain refers to the ill-defined categories of objects in 

the cultural heritage, the problem of making inventories of 

private collections and the lack of manpower and money. 

GALLE REPORT 

In April 1990, the President of the European Parliament 

announced that the Committee on Youth, Culture, Education, 

the Media and Sport had been authorized "to draw up a report 

on the movement of objects of cultural interest in the 

context of the single market". Known by the name of the 

rapporteur, the "Galle Report"^®, released in November 1990, 

contains a number of suggestions based on the Commission 

document discussed above. These have been incorporated in a 

Resolution of the European Parliament of 13 December 1990 

which has been forwarded to the Commission, the Council and 

the member States of the Community. 

The Report and the Resolution contain a large number of 

proposals - some of a basically legal nature. Mutual 

recognition of the laws in force in the member States is 

said to be a first step towards effective cooperation and 

coordination. The necessity for national law which will 

effectively indicate the content of the cultural heritage is 

stressed. Time bars in respect of offences such as theft of 

protected items should be abolished. But in addition, and 

18. European Parliament, Session Documents, A3-0324/90, 28 
November 1990 
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most significantly, both docuinents call on the Commission to 

propose that "the Community as such becomes a contracting 

party to the 1970 Unesco Convention on the means of 

prohibiting and preventing the illicit import, export and 

transfer of ownership of cultural property and the 1985 

Council of Europe Convention on offences relating to 

cultural property, and calls on Member States which have not 

yet done so to ratify those conventions". 

1970 UNESCO CONVENTION 

This last proposal is most significant. The Convention on 

the Means of Prohibiting and Preventing the Illicit Tmport. 

Export and Transfer of Ownership of Cultural Property 1970 

(referred to hereafter as the 1970 Unesco Convention)is 

the major international agreement dealing with unlawful 

traffic in items of the cultural heritage. There are 

currently 69 States party to it. Although this is a 

significant figure, in practical terms there is a great 

imbalance. States of the world are commonly divided into 

"art-exporting" and "art-importing" States. The latter 

would include France, Germany, Japan, United Kingdom and 

United States. Only one of these, the United States, is 

party to the 1970 Unesco Convention and then only subject to 

far reaching reservations and understandings - so much so 

that one State, Mexico, has questioned whether it should be 

19. 823 U.N.T.S. 231 



regarded as a party at all^O. Among the members of the 

European Community, only the following States are party: 

Greece, Italy, Portugal and Spain. These are commonly 

regarded as "art-exporting" countries desperately trying to 

protect the rich archaeological sites that lie within their 

borders as well as the contents of museums, churches etc. 

At the same time, with the exception of Italy, they 

constitute the poorer section of the Community. 

Consequently, a move to implement the 1970 Unesco Convention 

by the Community and all its member States would be very 

significant both for these States and those of the rest of 

the world. 

Implementing the Convention 

Equally important is the way in which the State which 

becomes party implements the Convention. The reason for 

this is that the Convention had a somewhat tortuous drafting 

history and there are conflicting opinions as to what some 

of the provisions mean or require of a State. Consequently, 

if the European Community itself and the member States 

become party to the Convention it is to be hoped that they 

will do so in a way that accords with the spirit of the 

Convention rather than take a stand that represents minimal 

possible compliance. Here they might pay attention to the 

legislation of Australia which became party to the 

20. Op.cit. fn.8, 776 
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Convention in 1990. That legislation was based on the 

Canadian Cultural Property Export and Import Act 1975 

modified to take account of developments since that date. 

While not major players in the world art market, both 

Australia and Canada share features that make their 

experience significant. Both have indigenous populations - 

Aborigines (Australia), Indians and Innuits (Canada) - 

producing work prized on the international art market 

whether designed for that market or for their own use. Both 

have populations largely of European descent with 

significant cultural heritage material derived from that 

descent as well as material produced locally since European 

settlement. Both are transit States for material from other 

areas destined for the major art markets - Australia for 

material from the Pacific and Papua New Guinea, Canada for 

material from South America. Finally, both are federal 

States with, in a sense, some of the problems that the 

Community is now facing. In Australia, for example, 

responsibility for the cultural heritage generally rests 

with the states of the Commonwealth although the 

Commonwealth Government can deal with export under the 

foreign affairs power contained in the Constitution. 

Nevertheless, there was extensive consultation when it.did 

legislate on export. 

i. Control Lists 
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The Australian Protection of Movable Cultural Heritage Act 

1986 operates on the basis of what is called a National 

Cultural Heritage Control List. Since Australia did not 

have an inventory of its movable cultural heritage, a 

decision was taken not to attempt such a listing, but to try 

and describe with reasonable precision certain categories 

into which all the really significant material would fall. 

Section 7 of the Act defines the movable cultural heritage 

of Australia as objects that are of importance to Australia, 

or to a particular part of Australia, for ethnological, 

archaeological, historical, literary, artistic, scientific 

or technological reasons. Section 8 then provides for the 

establishment of the Control List which sets out in more 

detail what is meant by each of these categories. The 

Control List is contained in Regulations^! made under the 

Act. The Australian scheme to this extent is thus like 

those existing in the United Kingdom and France in that the 

criteria for export is established by the Executive for the 

information and guidance of exporters22_ The Control List 

is divided into two classes: A and B. Items in Class A 

cannot be exported; those in Class B can be exported subject 

to permit. Curators in the various collecting institutions 

were asked to establish lists of the very significant items 

21. Statutory Rules 1987 No.149 

22. Knapp, B. "Restrictions to the Importation and 
Exportation in the Art Trade" in Briat, M. (ed.) 
International Sales of Works of Art (Kluwer, Deventer, 1990) 
11 , 23 
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of Australia's movable cultural heritage and to try to 

formulate a description that would include them. Thirteen 

categories of significant material were thus established. 

These were the basis of the Control List: 

objects of Aboriginal heritage which cannot be exported 
(Class A objects) 

archaeological objects 

objects of aboriginal heritage which can be exported 
subject to permit 

archaeological and ethnographic objects of non- 
Australian origin 

natural science objects 

objects of scientific or technological interest 

military objects 

objects of decorative art 

objects of fine art 

books, records, documents, graphic material and 
recordings 

numismatic objects 

philatelic objects 

objects of social history 

Collectors, dealers, interested institutions and members of 

the public generally were consulted in order to establish 

the nature and volume of material being traded in each 

category. The list could then be adjusted so that, while 

all the really important items would be caught by the export 

control, the system would not be inundated with an 

unmanageable number of export applications. Refinements 
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were thus added to each category: some o£ the limits used 

were the age of the item, its value, rarity - the criteria 

varied for each category. For example, some have no age 

criteria ( natural science objects of Australian origin). 

There is no exception for obD'ects made by a living person in 

respect of objects of applied science or technology, 

although a similar effect is achieved by criteria requiring 

certain kinds of objects to have been made before a certain 

date (agricultural objects before 1920, objects of rail 

transport before 1930, air transport before 1950) . The 

dates can thus be adjusted to cover particularly important 

periods of technological development without interfering 

with inventors' rights to freely sell and realize the profit 

of their inventions. The Control List is not intended as an 

immutable document but one that can and will change in the 

light of experience and new developments; if it seems that a 

particular category has been too broadly drawn it can be 

narrowed and vice versa. The Act establishes a National 

Cultural Heritage Advisory Committee whose functions include 

keeping these matters under review. 

The concept of a Control List seems to be one that would be 

particularly apt in the Community context. Firstly, it 

allows the public to know with considerable precision what 

is protected. Secondly, it is flexible. The same general 

categories could apply to all States in the Community with 

each State establishing its own Control List based on the 
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general categories. It would even allow a two tier system 

to be introduced, one for exports from individual States of 

the Community, and another, more restrictive one, from the 

Community itself. 

ii. Permits 

All Class B objects can be exported subject to a permit. It 

is an offence to knowingly export such an object without a 

permit. Applications for a permit are sent to expert 

examiners who may recommend refusal of a permit if the 

object is considered to be so important that its export 

would "significantly diminish the cultural heritage of 

Australia" (s.lO(6)). The expert's report is sent to the 

National Cultural Heritage Committee which sends it, with 

its own recommendations, to the responsible Minister. In 

Canada, where this system has been in operation for some 15 

years, there are about 300 applications per year of which 

about 200 actually fall within the Control List and of these 

between 12 and 20 are actually stopped (about half relating 

to indigenous material). Permits can be issued subject to 

conditions eg. where it is desired to export a protected 

object temporarily. Certificates of exemption may also be 

granted eg. a dealer may wish to bring an object related to 

local history into the country for prospective sale but 

would want the assurance of being able to export if the sale 

did not eventuate. 



Many member States of the Community operate a permit system 

of some sort. These could be standardized. Moreover, such 

a system could be introduced at the Community level for 

those items deemed to be prohibited exports from the 

Community. Not all States have the ability to impose 

conditions (eg. Austria and France) nor issue certificates 

of exemption but it is thought that both are useful devices 

for facilitating certain aspects of the art trade and at the 

same time bringing to light what is being transacted. 

iiiJ No need for Customs checks 

It must be stressed that the Australian and Canadian systems 

for implementing the 1970 Unesco Convention are specifically 

designed to operate independently of Customs control. In 

both cases it was emphasized that no increase in Customs 

surveillance was intended. If protected items were found by 

Customs then that was all to the good; but there would be no 

particular Customs emphasis nor Customs training in 

recognizing protected items. This of course is very 

relevant in the context of the European Community where the 

abolition of border controls is proving a major source of 

concern for many people. 

Take exports first. Under the Australian legislation, 

export without a permit is not only an offence but, more 

significantly, results in automatic forfeiture of the item. 

This was inserted as a direct result of the decision of the 
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English House of Lords in Attorney-General of New Zealand v. 

Qrtiz^^. There a provision in the New Zealand Historic 

Articles Act 1962 was interpreted as meaning only "liable to 

be forfeited" and title passed to the New Zealand Government 

only after the goods had been seized by it. Under the 

Australian Protection of Movable Cultural Heritage Act 1986, 

forfeiture is intended to be automatic at the moment of 

export. That moment is specifically defined in the Act so 

that it occurs within Australian jurisdiction thus 

countei'ing any argument that the Act operates 

extraterritorially. This means that the Australian 

Government, at least under its own law, is able to claim the 

item overseas as owner. Whether that claim would be 

enforced by foreign courts depends on complex questions of 

private international law which cannot be dealt with here. 

Suffice it to say that there is very good reason to believe 

that foreign courts would enforce the claim. 

Application of such a forfeiture provision would improve the 

position of both the member States of the Community and that 

of the Community itself. If all the member States were to 

follow this line it would make it very difficult for anyone 

to claim that the title so gained should not be recognized. 

It does mean that States would technically have to take 

legal proceedings to enforce that claim but the possibility 

23. [1983] 2 W.L.R. 10 
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o£ losing title would act as a deterrent to people who might 

otherwise take the risk of unlawful export. It must be 

stressed that this is not intended as a punishment but 

rather a means of keeping items of the cultural heritage 

within the jurisdiction unless their export is permitted. 

iv. Returns 

Tliere are two provisions in the 1970 Unesco Convention 

dealing with return of items of the cultural heritage. One 

is Article 7(b): 

The States Pajrties to this Convention undertake: 

(b)(i) to prohibit the import of cultural property 
stolen from a museum or a religious or secular public 
monument or similar institution in another State Party 
to this Convention after the entry into force of this 
Convention for the States concerned, provided that such 
property is documented as appertaining to the inventory 
of that institution; 

(b)(il) at the request of the State Party of origin, to 
take appropriate steps to recover and return any such 
cultural property imported after the entry into force 
of this Convention in both States concerned, provided, 
however, that the requesting State shall pay just 
compensation to an innocent purchaser or to a person 

■ who has valid title to that property.... 

The second is Article 13: 

The States Parties to this Convention also undertake, 
consistent with the laws of each State: 

(a) To prevent by all appropriate means transfers of 
ownership of cultural property likely to promote the 
illicit import or export of such property; 

(b) to ensure that their competent services cooperate 
in facilitating the earliest possible restitution of 
illicitly exported cultural property to its rightful 
owner; 
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(c) C.O admit actions for recovery of Lost or stolen 
items of cultural property brought by or on behalf of 
the rightful owners: 

(d) to recognize the indefeasible right of each State 
Party to this Convention to classify and declare 
certain cultural property as inalienable which should 
thereafter ipso facto not be exported, and to 
facilitate recovery of such property by the State 
concerned in cases where it has been exported. 

Pursuant to these provisions, the Canadian Cultural Property 

Export and Import Act states that "it is illegal to import 

into Canada any foreign cultural property that has been 

illegally exported from" a "reciprocating State"(s.31(2)) . 

A "reciprocating State" is defined as meaning "a foreign 

State that is a party to a cultural property agreement" 

(s.31(l)). Such an agreement is itself defined to mean "an 

agreement between Canada and the foreign State or an 

international agreement to which Canada and the foreign 

State are both parties, relating to the prevention of 

illicit international traffic in cultural property". Other 

parties to the 1970 Unesco Convention fall into this 

category. The Canadian legislation is activated by a 

request from the foreign government to the Secretary of 

State of Canada. The Attorney-General of Canada then "may 

institute an action in the Federal Court of Canada or in a 

superior court of a province for the recovery of the 

property" (s.31(3)). If the court is satisfied that the 

foreign cultural property was illegally imported into 

Canada, it may make an order ensuring return of that 

property (s.31(5)). Such return may be conditional on 

payment of compensation by the reciprocating State to a bona 
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fide purchaser for value, or any other person who has 

acquired valid title to the property without knowledge of 

the illegal export (s.31(6)). 

The Australian Protection of Movable Cultural Heritage Act. 

1936 makes provision for forfeiture of an object if it is a 

protected object of a foreign country: lias been exported 

from that country contrary to its laws and imported into 

Australia. Any person who imports the object with knowledge 

of those facts is guilty of an offence (s.14). On 

forfeiture, title to the object vests in the Commonwealth 

and the object is at the disposal of the relevant Minister 

who is obliged, under the Convention, to return the object 

to the requesting country. A requesting State has to be 

prepared, by the terms of the Convention, to provide 

compensation to an innocent purchaser. However, importers 

are unlikely to be regarded as "innocent" if they do not 

satisfy themselves that the export requirements of the 

appropriate foreign States have been complied with. Once 

again, the legislation is intended to operate with no 

increase in Customs surveillance. No action is taken by the 

authorities unless a request is received from a foreign 

government. On receipt of a request, details are circulated 

to the appropriate networks which will be expected to 

provide information in case the object comes to their 

attention. On receipt of information the police are 

empowered to seize the object. 



24 

Once again this method o£ implementing the 1970 Unesco 

Convention has considerable advantages for the European 

Community. It provides a means of retrieving material 

unlawfully exported through a procedure which is relatively 

simple to put into operation. Moreover, as noted, it 

operates without recourse to Customs procedures. 

CONCEPT OF BONA FTDHS 

Mention was made above of the requirement that the 

requesting State pay compensation to a bona fide purchaser. 

This aspect of the 1970 Unesco Convention has caused dismay 

and apprehension on the part of many poor but "art-wealthy" 

States. They argue that they should not have to pay to get 

back items of their own cultural heritage and that, in any 

case, they cannot afford to pay. In the Commission's 1989 

paper^'i there is reference's to the problem of the bona fide 

purchaser. 

With completion of the internal market, the question 
arises of the rights and duties of a person who 
purchases in good faith an object in Member State B 
that later proves to have been unlawfully exported from 
Member State A; his situation is comparable - but not 
necessar-ily identical - to that of the bona fide 
purchaser of a stolen object. 

mis is mainly a problem in the Civil Law systems, as the 

Common Law is concerned basically to protect the rights of 

24. Op. cit. fn.7 

25. Ibid. 8 



the owner. In the Civil Law systems the rule, speaking very 

broadly, is that the bona ^ipurchaser acquires good title 

after a set period of time - usually between three and five 

yeajTS from the date of purchase. The crucial issue is then 

the bona fides of the purchaser - how this is established 

and by whom. 

UNIDROIT Draft 

These questions have been taken up by the International 

Institute for the Unification of Private Law (LrNIDROIT) 

which has produced, at the request of Unesco, a Preliminary 

Draft Convention on Stolen or Illegally Exported Cultural 

Ob3ects26_ That Draft has been written by an international 

group of jurists over a period of several years. It is to 

be examined by a group of governmental experts at a meeting 

in May, 1991. It may then be submitted to an diplomatic 

conference for adoption by States. 

Although this UNIDROIT Draft is only about midway to 

becoming a Convention and the final version may well differ 

from what now appears, it is necessary to give an indication 

of what it proposes as this Draft is complementary to the 

1970 Unesco Convention. It fleshes out a number of points 

that are only briefly referred to in the latter. As its 

name indicates, the UNIDROIT Draft deals with the 

26. UNIDROIT 1990 Study LXX - Doc.19, Rome, August, 1990. 



restitution o£ stolen cultural objects and the return ot 

illegally exported cultural objects. A cultural object is 

"any material object of artistic, historical, spiritual, 

ritual or other cultural significance" (Art.2). In respect 

of a stolen cultural object, the Draft is quite clear: the 

possessor "shall return it" (Art.3). There are time bars in 

that, firstly, any claim must be brought within three years 

from the date the claimant knew, or ought reasonably to have 

known, the location of the object or the identity of the 

possessor and, secondly, there is an over-riding time bar of 

30 years from the date of the theft. On the matter of bona 

fides. for a possessor to obtain compensation, the onus is 

on him to prove the exercise of "necessary diligence when 

acquiring the object" (Art.4). Illustrations are given of 

what constitutes such diligence - the circumstances of the 

acquisition, the character of the parties, the price, 

whether any register of stolen cultural objects was 

consulted. 

The Draft sets out a procedure for a State to follow when 

requesting the return of illegally exported cultural objects 

ie. "cultural objects removed from the territory of a 

Contracting State contrary to its export legislation" 

(Art.i). The innovative feature of the Draft is that it 

requires the requesting State to prove to the "court or 

oLlier competefit autfiority of the State addressed" "that the 



removal of the object from its territory significantly 

impairs one or more of the following interests": 

(a) the physical preservation of the object or of its 
context, 

(b) the integrity of a complex object, 

(c) the preservation of information of, for example, a 
scientific or historical character, 

(d) the use of the object by a living culture, 

(e) the outstanding cultural importance of the object 
for the requesting State. 

This qualification was inserted so that claims would be 

restricted to objects of significance: "the convention is 

not designed to apply to a mass of objects which could be 

termed cultural but are of much less importance, not only 

monetarily but culturally"^'^. i£ the requesting State 

proves that the object comes within one of the above 

categories the court or other competent authority is 

required to order return of the object unless it finds that 

the object is more closely connected with the culti.u:~e of its 

own State (Art.6). Certain exceptions are created eg. the 

provisions on return do not apply to the works of a living 

creator or for 50 years following death (Art.7). Article 8 

provides for the payment of "fair and reasonable" 

compensation unless the possessor knew or ought to have 

known at the time of acquisition that the object had been 

27. Prott, L.V. Commentary on the Preliminary Draft 
Unldroit Convention on Stolen or Illegally Exported Cultural 
0b1ects (Report Presented to Unesco, August 1990, Unesco 
Doc. CLT/CH/01/7.2/196.5.1). 



illegally exported. It is unclear who has the burden o£ 

proving the possessor's knowledge. 

Opinions were divided during the sessions of the group 
as to whether the possessor or the requesting State 
should bear the burden of proving the possessor's 
knowledge. Ultimately, the problem was resolved in the 
sense that such evidence would already have been 
adduced by the requesting State under the preceding 
article and that it was therefore no longer necessary 
to deal with it in this articlë which is concerned only 
with compensation.28 

It is difficult to agree with this assertion. The preceding 

paragraphs in no way appear to require the State to lead 

evidence on the state of knowledge of the possessor. The 

formulation adopted in Article 8(1) in fact would appear to 

require the possessor to show that he took steps to 

investigate the provenance of the object - preferaibly along 

the lines of a purchaser of a stolen object. Another 

innovative provision is that the possessor, instead of 

requiring compensation, may elect to return the object to 

the requesting State. There he may retain ownership of it 

or transfer title to a person of his choice who guarantees 

that it will not be again illegally exported. If this 

action is taken the State is prohibited from confiscating 

the object or taking any action to similar effect. 

The above sets out the salient features of the UNIDROIT 

Draft. It is to be hoped that the European Community takes 

28. UNIDROIT Secretariat Explanatory Report on the 
Preliminary Draft Convention on Stolen or Illegally Exported 
Cultural Objects (UNIDROIT 1990 Study LXX - Doc.19, Rome, 
August, 1990 at 33. 
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the innovative features of this into account when devising 

whatever system is to govern traffic in items of the 

cultural heritage within and without the Community after 

1992. It is true that the provisions of the Draft may 

change as it is subjected to governmental review. 

Nevertheless, many of the existing provisions are 

significant indications of how implementation of the 1970 

Unesco Convention could be fleshed out in conjunction with 

the systems used by Australia and Canada. In particular, 

the method of returning illegally exported objects and the 

criteria that must be met by the requesting State could form 

an effective compromise for both sets of States - those who 

want no provisions for return and those who demand it, in 

other words, the "art-importing" States as opposed to the 

"art-exporting" States. Furthermore, there are the 

provisions dealing with the bona fide purchaser - provisions 

that would once more flesh out the 1970 Unesco Convention 

and give greater protection to the cultural heritage. 

EUROPEAN OFFENCES CONVENTION 

Both the Commission and the European Parliament refer to 

another Convention - the European Convention on Offences 

Relating to Cultural Property 198529_ This is a creation of 

the Council of Europe. It was adopted by the Committee of 

Ministers on 18 January 1985 but has yet to come into force. 

29. E.T.S. No.119 



30 

It hatj been signed by six member States of the Council 

(Cyprus, Greece, Italy, Liechtenstein, Portugal. Turkey) but 

there have been no ratifications. Three member States must 

ratify before it can come into force. 

A major reason for this lack of interest appears to be the 

Convention's complexity and, possibly, its effectiveness. 

On studying this Convention, one is struck by how 
little it actually achieves, paxticularly measured 
against what was at one time thought possible. The use 
of two categories for the items covered and the 
offences is a very useful device for achieving 
widespread acceptance of the minimum obligations. Over 
time States may come to accept the wider obligations 
but, once having taken action on a Convention, States 
are notoriously difficult to reinterest, particularly 
if legislation is required. The minimum obligations in 
respect of offences are indeed minimal and would most 
likely be fulfilled by most States already. The 
jurisdiction that a State is to take is broad and may 
be broader than some States currently claim. As we 
have said, a central aspect of the Convention is its 
provisions on restitution. The general obligation in 
this respect is no more than an undertaking to co- 
operate. The major notification provision only comes 
into operation if the State "thinks fit". Restitution 
under letters rogatory is subject to conditions laid 
down by the law of the requested Pa_rty. The 
enforcement of judgments is a useful development but it 
is debatable how far this goes beyond existing 
provisions in European law. Moreover, the core of the 
restitution provisions - Articles 7 and 8 - is subject 
to a wide exception (Art.27): 

Any party may decide not to apply the provisions 
of Articles 7 and 3 either where the request is in 
respect of offences that it regards as political 
or where it considers that the application is 
likely to prejudice its sovereignty, security or 
"ordre public". 

In addition. Article 13 dealing with jurisdiction and 
Article 8(3) dealing with execution of judgments are 
both subject to reservation, i.e. a State when becoming 
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a Party can indicate that it will not apply these 
provisions. 

Early drafts o£ this Convention contained provisions on the 

bona fide purchaser. However, objection was taken by some 

States and the provisions were dropped. One problem for the 

Civil Law States was that these provisions were of a civil 

nature while the Convention was seen as one in the criminal 

law field. In light of the lack of interest in the 

Convention on the part of States and the problems with its 

content it is surprising that the Commission and the 

European Community have recommended that the Community and 

member States should become party. One wonders if the major 

reason is that the Convention is just there and convenient. 

EFFECT OF 1992 

Within the Community 

The above discussion shows that the effect of on thie 

international art market of the free internal European 

Community market after 1992 is as yet impossible to gauge. 

The major Community organs - the Council of Ministers, the 

Commission and the Parliament - have so far given only very 

tentative indications of how they see trade in items of the 

cultural heritage taking place within the Community. It 

appears that each member State will have the power to decide 

what it wants protected by export prohibitions. There will 

be a system of export authorizations and the need for mutual 

30. Op.cit. fn.8, 681 
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recognition of export laws has been stressed. Ratification 

or adoption of particular Conventions is recommended. So 

far no content has been given to these proposals and content 

is the all important factor. As the previous pages 

indicate, there are a variety of ways in which the proposals 

could be implemented. Some more than others make for an 

efficient and effective system of protecting the cultural 

heritage of member States as well as forwarding the 

legitimate art market. 

It must not be forgotten that there is a legitimate art 

market. No member State of the Community has expressed a 

wish to retain all items of the cultural heritage existing 

within its borders. There are good reasons for allowing the 

free circulation of certain items - eg. promotion of a 

national culture; development of tourism - Just as there are 

good reasons for retaining other items. The crucial point 

is to find a balance. It may also be possible, using a 

blend of proposals, to create a two tier system - one for 

movement within the Community (ie. between the inember 

States) and another for export from, or import into, the 

Cominunity itself (ie. beyond the external borders). This 

would have considerable advantages in giving extra 

protection to particularly important material. It is 

already inherent in the Secretariat's differentiation 

between authorization for "export" and authorization for 
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"despatch" but needs to be more refined and widened in 

scope. 

Eastern Europe 

For States in Eastern Europe there are special problems with 

the coming of the free internal Community market. The 

countries of this region also all have provisions 

controlling the export of items of the cultural heritage 

however these may be defined. In addition there are two 

regional agreements bearing significantly on problems of 

movement of such items: the Agreement between the Socialist 

States on Co-operation and Mutual Assistance in Customs 

Matters 1962^^ (Article 8) and the Agreement between the 

Socialist States on Co-operation and Mutual Aid Concerning 

the Means of Detention and the Return o£ Cultural Property 

Illicitly Transported Across State Borders 1986^2_ Neither 

of these is of any current use for Eastern European States 

in dealing witf'i member States of the Community nor are the 

latter likely to be attracted by anything in those 

Agreements which would persuade them to become party - even 

i£ they could. Some East European States are party to the 

1970 Unesco Convention: Bulgaria, Czechoslovakia, Hungajry, 

Poland, USSR, Yugoslavia. If the Community and its member 

States become party to that Convention, those East European 

States will be able to use the provisions of the Convention 

31. (1962) Gesetzblatt der D.D.R. II 735 

32. no official citation known 



34 

to obtain return of illegally exported material. How 

effective this would be depends on the terms in which the 

Convention is implemented. If those suggested in this paper 

are adopted, it could be quite effective. 

In practical terms the Eastern European States are at 

considerable risk. Items of their cultural heritage are in 

great demand in the Community. They are desirable to 

collectors because they fall within the European tradition 

or are closely akin to it. The lure of cash payments in 

hard currency could lead to sales at prices low compared to 

the value of art in the Community. The only problem is in 

getting them across the borders from Eastern Europe but this 

does not seem to pose great difficulties. As things stand 

at present, the existence of border controls within the 

Community does provide some block on movement between the 

member States. Normally, there would be no legal obligation 

on Customs authorities to stop such movement but for some 

people it would be a psychological barrier. Possession of 

such an item, if found, could lead to embarrassing questions 

and interrogation as to where it had come from. Once the 

internal barriers within the Community come down this aspect 

will disappear. Moreover, even if an object is found it 

will be easily removable to another jurisdiction. States 

would have to move quickly to obtain restraining orders 

before the item was taken out of the jurisdiction. 



Other Countries 

For other countries similar problems will arise but probably 

not with the same immediacy as for those of Eastern Europe. 

Once again much will depend on the precise regime that is 

introduced. In some ways, if an external Community border 

along the lines illustrated is created this may make things 

easier. 



BELGIUM-DENMARK-FRANCE-FEDERAL REPUBLIC OF GETIMANY-GREECE-ITALY- 
IRELAND-LUXEMBOURG-NETHERLANDS-PORTUGAL-SPAIN-UNITED KINGDOM: 

FINAL ACT OF THE CONFERENCE OF REPRESENTATIVES OF THE EUROPEAN 
COMT-IUNITIES ' MEMBER STATES WITH TREATY MODIFICATIONS CONCERNING 

COMMUNITY INSTITUTIONS, MONETARY COOPERATION, RESEARCH AND 
TECHNOLOGY, ENVIRONMENTAL PROTECTION, SOCIAL 

POLICY, AND FOREIGN POLICY COORDINATION* 
[Done at The Hague, February 17 and 28, 1986] 

Final Act 

The Conference of the Representatives of the Govern- 
ments of the Member States convened at Luxem- 
bourg on 9 September 1985, 

\ihich carried on its discussions in Litxembourg and 
Brussels and which met at the end thereof in Luxem- 
bourg on 17 February J 986 and in The Hague on 
2S February 1986, has adopted the following text 

I 

Single European Act 

II 

At the time of signing this text, the Conference 
adopted the declarations listed hereinafter and 
annexed to this Final Act: 

1. Declaration on the powers of implementation of 
the Commission 

2. Declj-.T-ion on the Court of Justice 

3. Deciarcition on Aniclc 8 A of the EEC Treaty 

4. Declaration on Article lüO A of ths F.EC Treaty 

5. Declaration on Article 100 B of the EEC Treaty 

6. General Declaration on Articles 13 to 19 of the 
Single European Act 

7. Declaration on Articlc 
Treaty 

i8A(2) of the EEC 

10. Declaration by the High Contracting Parties 
on Title III of the Single European Act 

11. Declaration on Articlc 30( lö)(9) of the Single 
European Act. 

The Conference also notes the declarations listed 
hereinafter and annexed to this Final Act; 

1. Declaration by the Presidency on tlie time limit 
v-ithin which the Council will give its opinion 
following a first reading (.Anicle 149(2) of the EEC 
Treaty) 

2. Political Declaration by the Governments of the 
Member States on the free movement of persons 

3. Declaration by the Government of the Hcllenic 
Republic on Article 8 A of the EEC Treaty 

4. Declaration by the Commission on Anicle 28 of 
the EEC Treaty 

5. Declaration by the Government of Ireland cn 
Anicle 57(2) of the EEC Treat:.- 

6. Declaration by the Government of the Portu- 
guese Republic on Articles 59. second paragraph, 
and 84 of the EEC treaty 

7. Declaration by the Government cf'.ii;; Mincdom 
of Denmark on A.rticit !OOA o:"ihc L-!£C Tr^:-;y 

S. Declaration by the i'rciidency and tiic Co.'T';mis- 
sion on the monetary- capaciry of iho * '.;nimunity 

9. Declaration by the Government ofih.e l-jn.idom 
of Deninark on European Political Coopcr.'üon 

8. Declaration on Article 130 D of the EEC Treaty 

9. Declaration on Article 130 R of the EEC Treaty 

* 1.Reproduced from the Bulletin of the European Corrimunicies, Supple- 
nent 2/'86. Tha Single European Act reproduced at I.L.M. page 506 is 
^n expression of the political resolve voiced by the Heads of State 
5r Government, notably at Fontainebleau in June 1984, then at Brusseli 
Ln March 1985 and at Milan in June 1985, to transform the v;hole com- 
3lex of relations between their States into a European Union, in line 
vith the Stuttgart Solemn Declaration of June 19, 1983. 

[On February 27, 1986, Danish voters supported these reforms in a 
referendum, thus allowing Denmark to sign the Single European Act or. 
'ecruary 23. Italy and Greece av/aited the referendum results, at v;hic 
:ime they joined Denmark in signing the document. It now goes to the 
:welve national parliaments for final approval.] 



Declaration on the powers of implementation of 
the Commission 

Tlio Confercncc asks the Community authorities to 
adopt, before the Act enters into force, the princi- 
ples and rules on the basis of which the Commis- 
sion's powers of implementation will be defined in 
each case. 

In this connection the Conference requests the 
Council to give the Advisory Committee procedure 
in particular a predominant place in the interests of 
speed and efficiency in the decision-making pro- 
cess. for the exercise of the powers of implemen- 
tation conferred on the Commission within the 
field of Article 100 A of the EEC Treaty. 

[I.L.M. page 511] 

Declaration on the Court of Justice 

The Conference agrees that the provisions of 
Article 32d(l) of the ECSC Treaty. Article 
168 A( 1) of the EEC Treaty and Article 140 A( 1) 
of the F.AEC Treaty do no prejudge any conferral 
of judicial competence likely to be provided for in 
the context of agreements concluded between the 
Member States. [ I . L . M. pages 508, 

510 and 516] 

Declaration on Article 8 A of the EEC Treaty 
[I.L.M. page 510] 
The Conference wishes by means of the provisions 
in Article S A to express its firm political will to 
take before 1 January 1993 the decisions nccessar>' 
to complete the internal market defined in those 
provisions, and more particularly the decisions 
necessary to implement the Commission's pro- 
gramme described in the White Paper on the Inter- 
nal Market. 

Sening the date of 31 December 1992 does not 
create an automatic legal effect. 

Declaration on Articlc 100 A of the EEC Treaty 
[I.L.M. page 511] 
In its proposals pursuant to Article 100 A( 1) the 
Commission shall give precedence to the use of the 
instrument of a directive if harmonization involves 
the amendment of legislative provisions in one or 
more Member Stales. 

Declaration on .Articic 100 R of the EEC Treaty 

The Conference considers that, since Article 8 C of 
the EEC Treaty is of general application, it also 
applies to the proposals which the Commission is 
required to make under Articlc 100 IJ of that 
Treaty. 

[I.L.M. pages 511 and 512] 

General declaration on .Articles 13 to 19 of the 
Single European Act 
[I.L.M. pages 510-12] 
Nothing in these provisions shall atTcct the nght of 
Member States to lake such measures as they 
consider necessary for the purpose cf controlling 
inmiigration from third countries, and to combat 
terrorism, crime, the traffic in drugs and illicit 
trading in works of art and antiques. 

Declaration on Article 118 A(2) of the EEC 
Treaty 
[I.L.M. page 513] 
The Conference notes that in the discussions on 
Article 1 18 A{ 2) of the EEC Treaty it was agreed 
that the Community does not intend, in lading 
down minimum requirements for the protection of 
the safety and health of employees, to discnminate 
in a manner unjustified by the circumstances against 
employees in small and medium-sized undertak- 
ings. 

Declaration on .Article 130 D of the EEC Treaty 
[I.L.M. page 513] 
In this context the Conference refers to the 
conclusions of the European Council in Brussels in 
March 1984. which read as follows: 

'Tlie financial resources allocated to aid from the 
Funds. ha\ing regard to the IMF's, v.iil be signifi- 
cantly increased in real terms within the limits of 
financing possibilities." 

Declaration on Article 130 R of the EEC Treaty; 

Re paragraph <, third indent 
[I.L.M. page 515] 
The Conference confirms that the Community's 
activities in the sphere of the environment may not 
interfere with national policies regarding the exploi- 
tation of energy resources. 

Re paragraph 5, second subparagraph 
[I.L.M. page 515] 
Tlie Conference considers that the provisions of 
■Article 130 R(5). second subparagraph do not 
affect the principles resulting from the judgment 
handed down by the Coun of Justice in the AETR 
case. 

Declaration by the High Contracting Parties on 
Title 111 of the Single European Act 
[I.L.M. page 517] 
The High Contracting Parties to Fiile 111 on Euro- 
pean Political Cooperation reairirm their openness 
to other European nations which share the same 
ideals and objectives. Tliey agree in particular to 
strengthen their links wiih tlie meinbcr countries of 
the Council of Europe and with other democratic 
European countnes with which they n ive fnendly 
relations and close cooperation 



Declaration on Article 30(10)(g) 
[I.L.M. page 513] 
The Conference cor^idjrs that ihe provisions of 
Anicic 30(10)<g) do not alVcct the iJccisuni oi it>c 
Rcprcicniativcs oftlie Governments of the Mcmhcr 
States of 8 Aprti 1965 on the provisional locauon 
of cerum institutions and departments of the 
Communities. 

Declaration by the Presidency on the time limit 
within which the Council will give its opinion 
following a first reading (Article 149(2) of the 
EEC Treaty) 
[I.L.M. page 509] 
As regards the declaration by the European Coun- 
cil in Milan, to the eiTect that the Council must seek 
ways of improving its decision-making procedures, 
the Presidency states its intention of completing the 
work in question as soon as possible. 

Political declaration by the Governments of the 
Member States on the free movement of persons 

In order to promote the free movement of persons, 
the Member States shall cooperate, wlthou- preju- 
dice to the powers of the Community, in paniculür 
as regards the entry, movement and residence of 
nationals of third countries. They shall also coop- 
erate in the combating of terrorism, cnme, the 
tralfic in drugs and illicit trading in works of an and 
antiques. 

Declaration by the Government of the Hellenic 
Republic on Article 8 A of the EEC Treaty 
[I.L.M. page 510] 
Greece considers that the development of Commu- 
nity policies and actions, and the adoption of 
measures on the basis of Articles 70(1) and 84, 
must both take place in such a way as not to harm 
sensitive sectors of Member States' economics. 

Declaration by the Commission on /Article 28 of 
the EEC Treaty 
[I.L.M. page 511] 
With regard to its own internal procedures, the 
Commission will ensure that the changes resulting 
from the amendment of Anicle 28 will not le.id to 
delays in responding to urgent requests for the 
alteration or suspension of Common Customs 
TariiT duties. 

Declaration by the Government of Ireland on 
Article 57(2) of the EEC Treaty 
[I.L.M. page 509] 

Ireland, in confirming its agreement to qualified 
majonty voting under Article 57(2). \Mshcs to 
recall that the insurance industry in Ireland is a 
particularly sensitive one and that special arrange- 

ments have had to t.: made by the Government of 
Ireland for the protcctnn of insurance-policy hol- 
ders and third panie:.. In relation to hal^.^onlzallon 
of legislation oil insurance, the (lovciruiieiu of 
Ireland would e.xpect to be aSile lo rely on a 
svmpathetic attitude from the Commission and 
from the other .Member States of the Community 
should Ireland later find iiself in a situation where 
the Government of Ireland considers it necessarv- to 
have special provision made for the position of the 
industry in Ireland. 

Declaration by the Government of the Portuguese 
Republic on Articles 59, sccond paragraph, and 
84 of the EEC Treaty 

Ponugal considers that as the change from unani- 
mous to qualified majoritv' voting in .Anicles 59. 
second paragraph, and 84 was not contemplated in 
the negotiations for the accession of Ponugal to the 
Community and substantially alters the Community 
acquis, it must not damage sensitive and vita! 
sectors of the Poniiguese economy, and. wherever 
nccessary. appropriate and specific transitional 
measures should be introduced to forestall the 
adverse consequences that could ensue for these 
sectors. 

Declaration by the Government of the Kinsdom of 
Denmark on .Article 100 A of the E.EC Treaty 
[I.L.M. page 511] 
Tlie Danish Government notes tiint in cases where 
a Member State is of the opinion tliat measures 
adopted under Anicle 100 A do not safeguard 
higher requirements concerning the working envi- 
ronment. the protection of the environment or the 
needs referred to in Article 36. the provisions of 
.Anicle 100 A(4) guarantee that the Member State 
in question can apply national provisions. Such 
national provisions are to be taken to fulfil the 
abovementioned aim and may not entail hidden 
protectionism. 

Declaration by the Presidency and the Commis- 
sion on the monetary capacity of the Community 

The Presidency and the Commission consider that 
the provisions insened in the EEC Treaty with 
reference to the Community's monetar, capacity 
are without prejudice to the possibility of further 
development within the framework of tlie existing 
powers. 

Declaration by the Government of the Kingdom of 
Denmark on European Political Cooperation 

The Danish Government states that the conclusion 
of Title III on European Political Cooperation in 
the sphere of foreign policy does not aifect Den- 
mark's participation in Nordic cooperation in the 
sph.ere of foreign policy. 
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Single 

European Act 

contents 

I.L.M. Page 

Title! Common provisions 50 7 

Title // Provisions amending the Treaties establishing the Euro- 
pean Communities 50 8 

Title III Provisions on European cooperation in the sphere of 
foreign policy 517 

Title IV General and tlnal provisions 518 

Hi; S(ajest\' the King of the Belgians. 

Her Sfajesty the Queen of Denmark. 

The President of the Federal Republic of Germany. 

The President of the Hellenic Republic, 

His Majesry the King nf Spain, 

The President of the French Republic. 

The President of Ireland, 

The President nf the Italian Republic. 

His Roval Highness lite Grand Duke nf Lii\cin- 
bourg. 

Her Majesty the Queen of the Setherlands, 

The President of the Portuguese Republic. 

Her Maiesty the Queen of the United Kingdom of 
Great Britain and Sort hern Ireland. 

Moved by the v^ill to continue the work undeaalcen 
on the basis of the Treaties esiablishing the Euro- 
pean Communities and to transform relations as a 
whole among their States into a European Union. 
\n a:cordance with the Solemn Declaration of 
Sruttgar: of 19 June 1893. 

Resolved to implement this European Union on the 
basis, firstly, of the Communities operating in 
accordance with their own rules and. secondly, of 
European Cooperation among the Signatory States 
in the sphere of foreign policy and to invest this 
union with the necessary means of action. 

Determined to work together to promote demo- 
cracy on the basis of the fundamenuil rights rec- 
ognized in the constitutions and laws of the 
Member States, in the Convention ibr the Protec- 
tion of Human Rights and Fundamental Freedoms 
and the European Social Charter, notably freedom, 
equality and social justice. 

Convinced that the L'uropean idea, the results 
achieved in the fields of economic ip'f'jjration and 
political cooperation, and the need for new deve- 
lopments correspond to the wishes of the demo- 
cratic peoples of Europe, for whom the European 
Parliament, elected by universal suiVrage. is an 
indispensable means of expression. 

•Aware of the responsibility incumbent upon Europe 
to aim at speaking ever increasingly with one voice 
and to act with consistency and solidanty in order 



more cfTcaively to protcct its common iatercsts and 
independence, in particular to display the pnnciples 
of democracy and compliance with the law and wuii 
human rights to which they are attached, so that 
together they may make their own contribution to 
the preservation of international peace and security 
in accordance with the undertaking entered into by 
them within the framework of the United Nations 
Chaner. 

Determined to improve the economic and social 
situation by extending common policies and pur- 
suing new objectives, and to ensure a smoother 
functioning of the Communities by enabling the 
mstitutions to exercise their powers under condi- 
tions most in keeping with Community interests. 

V»'hereas at their Conference in Paris from 19 to 21 
October 1972 the Heads of State or of Government 
approved the objective of the progressive realiza- 
tion of economic and monetary union; 

Having regard to the Annex to the conclusions of 
the Presidency of the European Council in Bremen 
on 6 and 7 July 1978 and the Resolution of the 
European Council in Brussels on 5 December 1978 
on the introduction of the European Monetary 
System (EMS) and related questions, and noting 
that in accordance with that Resolution, the Com- 
munity and the Central Banks of the Member States 
have taken a number of measures intended to 
implement monetary cooperation. 

Have decided to adopt this Act and to this end have 
designated as their plenipotentiaries: 

His Majesry the King of the Belgians. 
Mr Leo Tindemans. 
Minister for External Relations: 

Her Majesty the Queen of Denmark, 

Mr Uffe Ellemann-Jenscn, 
Minister for Foreign Affairs: 

The President of the Federal Republic of Gennanv. 
Mr Hans-Dietrich Censcher. 
Federal Minister for Foreign Affairs: 

The President of the Hellenic Republic. 
Ur Karnles Papnuluis. 
Mi/lister for Foreign Affairs: 

His Majesty the King of Spain. 

Mr Francisco Fernandez Ordonez. 
Minister for Foreign .Affairs: 

The President of the French Republic. 
Mr Roland Dumai. 
Mini\tcr fur i'\.lcrn(il Keliitii'ns: 

The President of Ireland. 

Mr Peter Barry. TD. 
Minister for Foreign Affairs: 

The President of the Italian Republic, 
Mr Giulio Andreotti, 
Minister for Foreign A ffairs: 

His Royal Highness the Grand Duke of 
Luxembourg. 

Mr Robert Goebbels. 
State Secretary for Foreign .Affairs: 

Her Majesty the Queen of the Netherlands. 

.Mr Hans van den Broek. 
Minister for Foreign .A ffairs: 

The President of the Portuguese Republic. 

Mr Pedro Pires de Miranda. 
Minister for Foreign A ffairs: 

Her Majesty the Queen of the United Kingdom of 
Great Britain and .Northern Ireland. 

Mrs Lynda Chalkcr. 
Minister of State. Foreign and 
Commonwealth Office. 

VNTio. h3\inc exchanged their full powers, found in 
good and due form, have agreed as follows; 

TITLE I 

Common provisions 

.Article I 

Tlie European Communities and European Politi- 
cal Cooperation shall have as their objective to 
contribute together to making concrete progress 
towards European unity. 

The European Communities shall be founded on 
the Treaties establishing the European Coal and 
Steel Community, the European Economic Com- 
munity. the European Atomic Energy Com.munity 
and on the subsequent Treaties and Acts modifying 
or supplementing them. 

Political Cooperation shall be governed by Title HI. 
The provisions of the Title shall confirm and sup- 
plement the procedures agreed in the repons of 
Luxembourg (1970). Copenhagen (1973). Lon- 
don (19Sn. the Solemn Declaration on European 
Union ( 198 .1) and ihf practices gndually establish- 
ed the .Member S'.jtcs. 



Article 2 

TI)o liuropean Council shall bring together the 
ileadi of State or of Govemmeiu of iJie Member 
States and the President of the Commission of the 
European Communities. They shall be assisted by 
the Ministers for Foreign Affairs and by a Member 
of the Commission. 

Tlie European Council shall meet at least tsvice a 
year. 

Article 3 

1. The institutions of the European Cominunities. 
henceforth designated as referred to hereafter, shall 
exercise their powers and jurisdiction under the 
conditions and for the purposes provided for by the 
Treaties establishing the Communities and by the 
subsequent Treaties and Acts modi5'tng or supple- 
menting them and by the provisions of Title II. 

2. The institutions and bodies responsible for 
European Political Cooperation shall e.xercise th.eir 
powers and jurisdiction under the conditions and 
for the purposes laid down in Title ill and in the 
documents referred to in the third paragraph of 
.Article 1. 

TITLE II 

Provisions amending 

the Treaties establishing 
the European Communities 

Chapter I 

Provisions amending the Treaty 

establishing the European Coal 

and Steel Community 

Article 4 

Tiii: ECSC Treaty shall be supplemented by the 
following prnvnions; 

Art trie 3 2d 

I- At the requeat nf the Court of Justice and after 
ccnsulti/if; the Cummiauon and the European Par- 
liament. the Council mav. acting ununi/nouslv. 
attach to the Court of Justice a court with lurisdiction 
to hear and determine at first instance, subject to a 
ri^ht of appeal to the Court of Justice on points of la»- 
onh and in accordance with the conditions laid dim n 
h\ the Suitiitc. certciin classes of actum or pnuecdin!^ 

bi.ius't: ÓV natural or tezal persons. That court shall 
n<ji be cornpeic'it tn h::ir and determine actions 
bmu^ht by Member States or by Community insti- 
tutions or questions referred for a preliminary ruling 
under Article 4! 

2. The Council. folloH-ing the procedure bid donn 
in paragraph I. shall determine the composilion of 
that court and adopt the necessary adjustments and 
additional prnvis:iin\ to the Stutiiie of the Court of 
Justice. Unless the Council decides otherwise, the 
provisions of this Treaty relating to the Court of 
Justice, in particular the provisions of the Protocol on 
the Statute of the Court of Justice, shall apply to that 
court. 

3. The members of that court shall be chosen from 
persons independence is beyond doubt and 
y^ ho possess the ability required for appointment to 
judicial ofrice; they shall be appointed by common 
accord of the Governments of the .Member States for 
a term of six years. The membership shall be 
partially renewed nrn- three years. Retiring mem- 
bers shall be eligible for reappointment. 

4. That court shall establish its niles of procedure 
in agreement with the Court of Justice. Those rules 
shall require the unanimous approval of the Coun- 
cil. ' 

Article 5 

Anicle 45 of the ECSC Treaty shall be supplemen- 
ted by the following paragraph; 

'The Council may. acting unanimously at the request 
of the Court of Justice and after consulting the 
Commission and the European Parliament, amend 
the provisions of Title III of the Statute.' 

Chapter II 

Provisions amending the Treaty 

establishing the European 

Economic Community 

SECTION I 

Institutional provisions 

Article 6 

/ A cooperation procedure shall be introduced 
which shall apply to acts ba'.ed on Articles 7, 49, 
54(2). 56(2). second sentence. 57 with the exception 
of the second sentence of paragraph 2 thereof 100 A. 
too D. 118 A. 130 E and 130 Q(2) of the EEC 
Trcutv 



2. In Anicle 7. sccond paragraph cf ihc EEC 
Treaty ihc terms ufler consulting the Assembly" 
shall be replaced by in cooperation with the Euro- 
pean Parliament'. 

3. In Anicle 49 of the EEC Treaty the terms "the 
Council shall, acting on a proposal from the 
Commission and after consulting the Economic 
and Social Committee", shall be replaced by 'the 
Council shall, acting by a qualified majority on a 
proposal from the Commission, in cooperation with 
the European Parliament and after consulting the 
Economic and Social Committee.' 

4. In Anicle 54(2) of the EEC Treaty the terms 
"the Council shall, on a proposal from the Com- 
mission and after consulting the Economic and 
Social Committee and the Assembly," shall be 
replaced by 'the Council shall, acting on a proposal 
from the Commission, in cooperation nith the 
European Parliament and after consulting the Eco- 
nomic and Social Committee.' 

5. In Anicle 56(2) of the EEC Treaty the sccond 
sentence shall be replaced by the followng; 

'After the end of the second stage, however, the 
Council shall, acting by a qualified majority on a 
proposal from the Commission and in cooperation 
with the European Parliament, issue directives for 
the coordination of such provisions as. in each 
.Member State, arc a matter for regulution or admi- 
nistrative action." 

6. In Anicle 57( 1) of the EEC Treaty the terms 
"and after consulting the Assembly' shall be repla- 
ced by 'and in cooperation with the European 
Parliament'. 

Z In Anicle 57(2) of the EEC Treaty, the third 
sentence shall be replaced by the follov.ing: 

'In other cases the Council shall act by a qualified 
majority, in cooperation with the European Parlia- 
ment. ' 

.Article 7 

Anicle 149 of the EEC Treaty shall be replaced by 
the lullowmg provisions: 

'Article 149 

J. Where, in pursuance of this Treaty, the Council 
acts on a proposal from the Commission, unanimity 
shall be required for an act constituting an amend- 
ment to that proposal. 

2. Where, in pursuance of this Treaty, the Council 
acts in cooperation with the European Parliament, 
ihc following procedure shall apply: 

(a) The Council, acting by a quLlifed majority 
under the conditions of paragraph 1. on a proposal 
from the Commission und after obtaining the Opi- 
nion of the European Parliament, shall adopt a 
common position. 

(b) The Council's common position shall be com- 
municated to the European Parliament. The Council 
and the Commission shall inform the European 
Parliament fully of the reasons which led the Council 
to adopt its common position and also of the 
Commission s position. 

If. within three months of such communication, the 
European Parliament approves this common posi- 
tion or has not taken a decision within that period, 
the Council shall definitively adopt the act in ques- 
tion in accordance with the common position. 

(c) The European Parliament may within the period 
of three months rejerred to in point (b). by an 
absohite maiority of its component members, pro- 
pose amendments to the Council's common position. 
The European Parliament may also, by the same 
majoriry. reject the Council's common position. The 
result of the proceedings shall be transmitted to the 
Council and the Commission. 

If the European Parliament has rejected the Coun- 
cil's common position, unanimity shall be required 
for the Council to act on a second reading. 

(d) The Commission shall, within a period of one 
month, re-e.xamine the proposal on the basis of 
which the Council adopted its common position, by 
taking into account the amendments proposed by the 
European Parliament. 

The Commission shall forward to the Council, at the 
same time as its re-e.xamined proposal, the amend- 
ments of the European Parliament which it has not 
accepted, and shall e.xpress its opinion on them. The 
Council may adopt these amendments unanimously. 

(e) The Council, acting by a qualified majaricy. 
shall adopt the proposal as re-examined by the 
Commission. 

Unanimity shall be required for the Council to 
amend the proposal as re-e.xamined bv the Com- 
mission. 

(f) In the cases referred to in points (c). (d) and 
(e). the Council shall be required to act within a 
period of three months. If no decision is taken within 
this period, the Commission proposal shall be dee- 
med not to have been adopted. 

(g) The periods referred to in points (b) and (f) 
may be extended by a maximum of one mnnth by 
common accord herween the Council and the Euro- 
pean Purliument 



J. .-15 lor? CS the Council has acte J. the 
Cnnji'Vi^tnn »::ir its prupn-.ti! at ii'H ::nH' 
Junni; the pmceJures incfituincd in p-jrii^r.ipfi^ I 
and 2. ' 

Article S 

The first paracraph of Axiicic 237 of the EEC 
Treaty shall be replaced by the follov.ins provision: 

Any European State may apply to become a member 
of the Community. It shall address its application to 
the Council, \\hich shall act unanimously after 
consulting the Commission and after receiving the 
assent of the European Parliament, which shall act 
bv an absolute majority of its component members.' 

Article 9 

The second paragraph of Article 233 of the EEC 
Treaty shall be replaced by the following provision: 

These agreements shall be concludcd bv the Coun- 
cil. acting unanimously and after receiving the as.'ient 
of the European Parliainent. which shall act by an 
absolute matoriry of its component members. 

Article 10 

Article 145 of the EEC Treaty shall be supple- 
mented by the following provision: 

confer on the Commission, in the acts which the 
Council adopts, powers for the implementation of the 
rules which the Council lays down. The Council may 
impose certain requirements in respect of the e.xercise 
of these powers. The Council may also reserve the 
right, in specific cases, to exercise directly implemen- 
ting powers itself The procedures referred to above 
must be consonant with principles and rules to be 
laid down in advance by the Council, acting unani- 
mously on a proposal from the Comnussion and 
a fter obtaining the Opinion of the European Parlia- 
ment. ' 

Article II 

The EEC Treaty shall be supplemented by the 
following provisions: 

Articlc 163 A 

I .4t the request of the Court of Justice and after 
consulting the Commission and the European Par- 
liament. the Council may. acting unanimouslv. 
attach to the Court of Justice a court with Jurisdiction 
to hear and determine at first instance, subject to a 
rirhi of appeal to the Court of Justice on points of law 
oniv and in accordance with the conditions laid down 
bv the Statute, certain cla<:':cs of action or proceeding 
brought by natural or legal persons. That court "ihal! 

r.nt t..' competent to hear and determine actions 
brought bv .Member Stati .', or bv Communitv Insti- 
tutions or questions rcferrcu for a preliminary ruling 
under .Article 177. 

2 The Council, following the procedure laid down 
in paragraph I. shall determine the composition of 
that court and adopt the nccessary adjustments and 
additional provisions to the Statute of the Court of 
Justice. Unless the Council decides otherwise, the 
provisions of this Treaty relating to the Court of 
Justice, in particular the provisions of the Protocol on 
the Statute of the Court of Justice, shall apply to that 
court. 

J. The members of that court shall be chosen from 
persons whose independence is bewnd doubt and 
who possess the ability required for appointment to 
judicial office: they shall be appointed by common 
accord of the Governments of the Member Stares for 
a term of si.\ vears. The membership shall be 
partiallv renewed every three years Retiring mem- 
bers shall be eligible for reappointment. 

That court shall establish its rales of procedure 
in agreement with the Court of Justice. Those rules 
shall require the unanimous approval of the Coun- 
cil. ' 

Article 12 

A second paragraph worded as follows shall be 
inserted in Article 118 of the EEC Treaty: 

'The Council may. acting unanimou%ly at the request 
of the Court of Justice and after consulting the 
Commission and the European Parliament, amend 
the provisions of Title HI of the Statute.' 

SECTION 11 

Provisions relating to the foundations and the 
policy of the Community 

Subsection I — Internal market 

Article 13 

The EEC Treaty shall be supplemented by the 
following provisions: 

Article 8 A 

The Communitv shall adopt measures with the ai/n 
of prugressiveiv establishing the internal market-over 



a period expiring on 31 December 1992. in accor- 
dance with the provisions of this Article and of 
Articles 8 D. 8 C. 28. 57(2). 59. 70(1). S3. 99, 100 A 
and WO B and without prejudice to the other provi- 
sions of this Treaty. 

The internal market shall comprise an area without 
internal frontiers in which the free movement of 
goods, persons, services and capital is ensured in 
accordance with the provisions of this Treaty.' 

Article 14 

The EEC Treaty shall be supplemcnied by the 
following provisions: 

'Article 8 B 

The Commission shall report to the Council before 
31 December 1988 and again before 31 December 
1990 on the progress made towards achieving the 
internal market within the time limit fixed in Article 
8 A. 

The Council, acting by a qualified majority on a 
proposal from the Commission, shall determine the 
guidelines and conditions necessary to ensure balan- 
ced progress in alt the sectors concerned.' 

Article 15 

Tlie EEC Treaty shall be supplemented by the 
following provisions: 

Article 8 C 

When drawing up its proposals with a view to 
achieving the objectives set out in Article 8 A, the 
Commission shall take into account the extent of the 
effort that certain economies showing differences in 
development will have to sustain during the period of 
establishment of the internal market and it may 
propose appropriate provisions. 

If these provisions take the form of derogations, they 
must be of a temporary nature and must cause the 
least possible disturbance to the functioning of the 
common market.' 

Article 16 

/. Article 28 of the EEC Treaty shall Ix: rcplaccd 
by the following provisions: 

Article 28 

Any autonomous alteration or suspension of duties in 
the common customs tariff shall be decided by the 
Council acting by a qualified majorir\' on a proposal 
from the Commission. ' 

2. In Article 57(2) of the EEC Treaty, the scccnd 
sentence shall be replaced by the follov,-ing: 

'Unanimity shall be required for directives the im- 
plementation of which involves in at least one 
Stember State amendment of the e.xisting principles 
laid down by law governing the professions with 
respect to training and conditions of access for 
natural persons.' 

3. In the second paragraph of Anicle 59 of the 
EEC Treaty, the term "unanimously' shall be repla- 
ced by 'by a qualified majority '. 

4. In Article 70(1) of the EEC Treaty, the last 
two sentences shall be replaced by the following: 

'For this purpose the Council shall issue directives, 
acting by a qualified majority. It shall endeavour to 
attain the highest possible degree of liberalization. 
Unanimity shall be required for measures which 
constitute a step back as regards the liberalization of 
capital movements.' 

5. In Article 84(2) of the EEC Treaty, the term 
'unanimously" shall be replaced by by a qualified 
majority'. 

6. Article 84 of the EEC Treaty shdl be supple- 
mented by the following paragraph; 

The procedural provisions of .Article 75( I) and (3) 
shall apply.' 

Article 17 

Article 99 of the EEC Treaty shall be replaced by 
the following provisions; 

'Article 99 

The Council shall, acting unanimously on a propo- 
sal from the Commission and after consulting the 
European Parliament, adopt provisions for the har- 
monization of legislation concerning turnover taxes, 
excise duties and other forms of indirect taxation to 
the extent that such harmonization is necessary to 
ensure the establishment and the functioning of the 
internal market within the time limit laid down in 
Article S A. 

Article IS 

Tlie EEC Treaty shall be supplemenied by the 
followng provisions; 

'Article 100 A 

1. Bv wav of derogation from Ariicle lOQ and sa\e 
where otherwise provided i.r thi\ Treaty. ll:e fnlliiwing 



f-rnw'io'ts shc.'l .ipplv for the achievement nf the 
i'h:e-. !>vcs set otit tn Article S ,■<. The Cmincil shall. 
Lii /.'/ii; /ir .7 qtiuiilied ituimritv on a prupmcil Iruiit the 
Conirnissiun tn cooperation with the European Par- 
liament and the Economic and Social Committee, 
adapt the measures for the approximation of the 
provisions laid down by law. regulation or adminis- 
trative action in Member States which have as their 
object the establishment and functioning of the in- 
ternal maricet. 

2. Paragraph I shall not apply to fiscal provisions, 
to those relating to the free movement of persons nor 
to those relating to the rights and interests of em- 
ployed persons. 

3. The Commission, in its proposals laid down in 
paragraph I concerning health, safety, environmen- 
tal protection and consumer protection, will take as 
a base a high level of protection. 

4. If after the adoption of a harmonization mea- 
sure bv the Council acting by a qualified majority, 
a Member Stale deems it necessary to apply national 
provisions on grounds of major needs referred to in 
Article 36. or relating to protection of the environ- 
ment or the working environment, it shall notij'y the 
Commission of these provisions. 

The Commission shall confirm the provisions invol- 
ved after having verified that they are not a means of 
arbitrun- discrimination or a disguised restriction on 
trade between Member States. 

By Kflv of derogation from the procedure laid down 
in Articles 169 and 170. the Commission or any 
Member State may bring the matter directly before 
the Court of Justice if it considers that another 
Member State is making improper use of the powers 
provided for in this Article. 

5. The harmonization measures referred to above 
shall, in appropriate cases, include a safeguard 
clause authorizing the Member States to take, for 
one or more of the non-economic reasons referred to 
in Article 36. provisional measures subject to a 
Community control procedure. ' 

.Article 19 

The EEC Treaty shall be supplemented by the 
followini: provisions: 

Article 100 D 

I During 1992. the Commission shall, together 
with each ,'^lcmber State, draw up an inventory- of 
national laws, regulations and administrative provi- 
sions which fall under Article 100 .A and nhich have 
not been harmonized pursuant to that Article 

The Council, ac.ing ir, accordance with the provi- 
sions of .Article IdO ,A. nutv deciile that the provisions 
in jorce in a Member State must be recognized us 
being equivalent to those applied by another Member 
State. 

2. The provisions of A rticle 100 A( 4) shall apply by 
analogy. 

3. The Commission shall draw up the inventory- 
referred to in the first subparagraph of paragraph I 
and shall submit appropriate proposals in good time 
to allow the Council to act before the end af 1992.' 

Subsection II — .Monetary capacity 

Article 20 

I. A new Chapter 1 shall be insened in Pan 
Three, Title 11 of the EEC Treaty, reading as 
follows; 

Chapter I 
Cooperation in economic and 

monetary policy 
(Economic and Monetary Union) 

Article 102 .A 

1. In order to ensure the convergence of economic 
and monetary policies which is necessary for the 
further development of the Comrnuniry. Member 
States shall cooperate in accordance with the objecti- 
ves of .Article 104. In so doing, they shall take 
account of the experience acquired in cooperation 
within the framesvork of the European Monetary 
System (EMS) and in developing the ECU, and 
shall respect existing posvers in this field. 

2. fn so far as further development in the field of 
economic and monetary policy necessitates institu- 
tional changes, the provisions of Article 236 shall be 
applicable. The Monetary Committee and the Com- 
mittee of Governors of the Central Banks shall also 
be consulted regarding institutional changes in the 
monetary area. ' 

2. Chapters 1. 2 and 3 shall become Chapters 2. 
3 and 4 respectively. 

Subsection III — Social policy 

.Article 21 

T>,e EEC Treaty shall be supplemented by the 
following provisions.- 



'Article I IS A Article 130 B 

1. Member States shall pay particular attention to 
encouraging improvements, especially in the working 
environment, as regards the health and safety of 
v.-orkers. and shall set as their objective the harmoni- 
zation of conditions in this area. v.hile maintaining 
the improvements made. 

2. In order to help achieve the objective laid down 
in the first paragraph, the Council, acting by a 
qualified majority on a proposal from the Commis- 
sion. in cooperation with the European Parliament 
and after consulting the Economic and Social 
Committee, shall adopt, by means of directives, 
minimum requirements for gradual implementation, 
having regard to the conditions and technical rules 
obtaining in each of the Member Slates. 

Such directives shall avoid imposing administrative, 
financial and legal constraints in a way which would 
hold back the creation and development of small and 
medium-sized undertakings. 

3. The provisions adopted pursuant to this Article 
shall not prevent any Member Slate from maintain- 
ing or introducing more stringent measures for the 
protection of working conditions compatible with this 
Treaty.' 

Article 22 

Tlie EEC Treaty shall be supplemented by the 
following provisions; 

Article IIS B 

The Commission shall endeavour to develop the 
dialogue between management and labour at Euro- 
pean level which could, if the two sides consider it 
desirable, lead to relations based on agreement. ' 

Suhscction IV — Economic and social cohesion 

Article 23 

A Title V shall be added to Part Three of the EEC 
Treaty, reading as follows: 

Title V' 
Economic and social cohesion 

Article 130 A 

In order to promote its overall harmonious devel- 
opment. the Community shall develop and pursue its 
actions leading to the strengthening of its economic 
and social cohesion. 

Member States shall conduct their economic policies, 
and shall coordinate them, in such a wav as. in 
addition, to attain the objectives set out in Article 
130 A. The implementation of the common policies 
and of the internal market shall take into account the 
objectives set out in Article 130 A and in Article 
130 C and shall contribute to their achievement. The 
Communit}' shall support the achievement of these 
objectives by the action it takes through the structural 
Funds (European Agricultural Guidance and Gua- 
rantee Fund, Guidance Section, European Social 
Fund, European Regional Development Fund), the 
European Investment Bank and the other existing 
financial instruments. 

.Article 130 C 

The European Regional Development fund is inten- 
ded to help redress the principal regional imbalances 
in the Community through participating in the deve- 
lopment and structural adiustment of regions whose 
development is lagging behind and in the conversion 
of declining industrial regions. 

Article 130 D 

Once the Single European Act enters into force the 
Commission shall submit a comprehensive proposal 
to the Council, the purpose of which will be to make 
such amendments to the structure and operational 
rules of the existing structural Funds (European 
Agricultural Guidance and Guarantee Fund. Gui- 
dance Section, European Social Fund, European 
Regional Development Fund) as are necessary to 
clarify and rationalize their tasks in order to contri- 
buK to the achievement of the objectives set out in 
Article 130 A and Article 130 C, lo increase their 
efficiency and to coordinate their activities between 
themselves and with the operations of the axi.sting 
financial instruments. The Council shall act unani- 
mously on this proposal within a period of one year, 
after consulting the European Parliament and the 
Economic and Social Committee. 

.Article 130 E 

After adoption of the decision referred to in Article 
130 D. implementing decisions relating to the Euro- 
pean Regional Development Fund shall be taken by 
the Council, acting by a qualiCicd majority on a 
proposal from the Commission and in cooperation 
with the European Parliament. 

With regard to the European .Agricultural Guidance 
and Guarantee fund. Guidance Section and the 
European Social Fund. Articles 43. 126 and 127 
remain applicable respectively. 

In particular the Communin- shall mm at reducing 
disparities between the various regions iind the 
backwardness of the least-favoured regions. 



Subsection T— Research and technological 
dcwlopmcnt 

Article 24 

A Title \T shall be added to Pan Three of the EEC 
Trear>'. reading as follows: 

Title VI 
Research and technological development 

Article 130 F 

1. The Communin-'s aim shall be to strengthen the 
scientific and technological basis 0/European indus- 
try and to encourage it to become more competitive 
at international level. 

2. In order to achieve this, it shall encourage 
undertakings including small and medium-sized 
undertakings, research ccntres and universities in 
their research and technological development activi- 
ties; it shall support their ctTnrts to cooperate with one 
another, aiming, in particular, at enabling underta- 
kings to exploit the Community's internal market 
potential to the full, in particular through the opening 
up of national public contracts, the definition of 
common standards and the removal of legal and 
fiscal barriers to that cooperation. 

3. In the achievement of these aims, particular 
account shall be taken of the connection between the 
common research and technological development 
effort, the establishment of the internal market and 
the implementation of common policies, particularly 
as regards competition and :rade. 

Article 130 G 

In pursuing these objectives the Community shall 
carry out the following activities, complementing the 
activities carried out in the Member States: 

(a) implementation of research, technological deve- 
lopment and demonstration programmes, bv pro- 
moting cooperation with undertakings, research cen- 
tres and universities; 

fb) promotion of cooperation with third countries 
and international organizations in the field of 
Community research, technological development, 
and demonstration: 

(c) dissemination and optimization of the results of 
activities in Community research, technological deve- 
lopment, and demonstration; 

(d) stimulation of the training and mobility of 
researchers in the Community. 

Article 130 H 

Member States shall, in liaison with the Commis- 
sion, coordinate among themselves the policies and 
programmes carried out at national level. In close 
contact with the Member States, the Commission 
may take any useful initiative to promote such 
coordination. 

Article 130 I 

1. The Community shall adopt a multiannual 
framework programme setting out all its activities. 
The framework programme shall lay down the scien- 
tific and technical objectives, define their respective 
priorities, set out the main lines of the activities 
envisaged and fvc the amount deemed necessary, the 
detailed rules for financial participation by the 
Community in the programme as a whole and the 
breakdown of this amount benveen the various 
activities envisaged. 

2. The framework programme may be adapted or 
supplemented, as the situation changes. 

Article 130 K 

The framework programme shall be implemented 
through specific programmes developed within each 
activity. Each specific programme shall define the 
detailed rules for implementing it. fix its duration 
and provide for the means deemed necessary. 

The Council shall define the detailed arrangements 
for the dissemination of knowledge resulting from 
the specific programmes. 

Article 130 L 

In implementing the multiannual framework pro- 
gramme. supplementary programmes may be deci- 
ded on involving the participation of certain .Member 
States only, which shall finance them subject to 
possible Community participation. 

The Council shall adopt the rules applicable to 
supplementary programmes, particularly as regards 
the dissemination of knowledge and the access of 
other Member States. 

.Article 130 M 

In implementing the multiannual framework pro- 
gramme. the Community may make provision, with 
the agreement of the Member States concerned, for 
participation in research and development pro- 
grammes undertaken by several Member States, 
including participation in the structures created for 
the e.xecution of those programmes. 



Article J30 N 

In i/nplenienting the tnulliannttal framework pro- 
gramme. the Community may make provision for 
cooperation in Community research, technological 
development and demonstration with third countries 
or international organizations. 

The detailed arrangements for such cooperation may 
be the subject of international agreements bets^een 
the Community and the third parties concerned 
which shall be negotiated and concluded in accor- 
dance with Article 228: 

Article 130 O 

The Community may set up joint undertakings or 
any other structure necessary for the efficient execu- 
tion of programmes of Community research, techno- 
logical development and demonstration. 

Article 130 P 

1. The detailed arrangements fur financing each 
programme, including any Community contribution, 
shall be established at the time of the adoption of the 
programme. 

2. The amount of the Community's annual contri- 
bution shall be laid down under the budgetary 
procedure, without prejudice to other possible me- 
thods of Community financing. The estimated cost 
of the specific programmes must not in aggregate 
exceed the financial provision in the framework 
prcgi-amme. 

Article 130 Q 

1. The Council shall, acting unanimously on a 
proposal from the Commission and after consulting 
the European Parliament and the Economic and 
Social Committee, adopt the provisions referred to in 
Articles 130 1 and 130 O. 

2. The Council shall, acting by a qualified majo- 
rity on a proposal from the Commission, after 
consulting the Economic and Social Committee, and 
in cooperation with the European Parliament, adopt 
the provisions referred to in Articles 130 K. 130 L. 
130 M. 130 N and 130 P(I). The adoption of these 
supplementary programmes shall also require the 
agreement of the Member States concerned.' 

Subsection 17 — Environment 

Article 25 

A Title VII shall be added to Part Three of the EEC 
Treaty, reading as follows; 

Title VII 
Environment 

Article 130 R 

1. Action by the Community relating to the envi- 
ronment shall have the following objectives: 

(i) to preserve, protect and improve the quality of the 
environment; 

(it) to contribute towards protecting human health: 

(Hi) to ensure a prudent and rational utilization of 
natural resources. 

2. Action by the Communiv,' relating to the envi- 
ronment shall be based on the principles that preven- 
tive action should be taken, that environmental 
damage should as a priority be rectified at source, 
and that the polluter should pay. Environmental 
protection requirements shall be a component of the 
Community 's other policies. 

3. In preparing its action relating to the environ- 
ment. the Community shall take account of 

(i) available scientific and technical data: 

(ii) environmental conditions in the various regions 
of the Community; 

(Hi) the potential benefits and costs of action or of 
lack of action; 

(iv) the economic and social development of the 
Community as a whole and the balanced develop- 
ment of its regions. 

4. The Community shall take action relating to the 
environment to the extent to which the objectives 
referred to in paragraph 1 can be attained better at 
Community level than at the level of the individual 
Member States. Without prejudice to certain measu- 
res of a Community nature, the Member States shall 
finance and implement the other measures. 

5. Within their respective spheres of competence, 
the Community and the .Member States shall co- 
operate with third countries and with the relevant 
international organizations. The arrangements for 
Community cooperation may be the subject of 
agreements bet^veen the Community and the third 
parties concerned, which shall be negotiated and 
concluded in accordance with .Article 22S. 

The previous paragraph ^hall be without prejudice to 
Member States ' competence to negotiate in interna- 
tional bodies and to conclude international agree- 
ments. 

Article 130 S 

The Council, acting unanimously nn a proposal 
from the Commission and after consulting the 



European Pclic.'nent and the Economic and Social 
Committee, s/ui/i dccidc what action is to he taken 
hv the C'lmmiinity 

The Council shall, under the conditions laid down in 
the preceding subparagraph, define those matters on 
which decisions are to be taken by a qualified 
majority. 

Article UO T 

The protective measures adopted in common pur- 
suant to Article 130 S shall not prevent any Member 
Slate from maintaining or introducing more strin- 
gent protective measures compatible with this 
Treaty.' 

Chapter HI 

accord of the Governments of the .Me^nber States for 
n term of six vetirs. The metrhership shall be 
partially renewed every three years. Retiring mem- 
bers shall be eligible for reappointment. 

4. That court shall establish its rules of procedure 
in agreement with the Court of Justice. Those rules 
shall require the unanimous approval of the Coun- 
cil. ' 

Article 27 

A second paragraph shall be insened in Article 160 
of the EAEC Treaty, worded as follows; 

'The Council may. acting unanimously at the request 
of the Court of Justice and after consulting the 
Commission and the European Parliament, amend 
the provisions of Title /// of the Statute.' 

Provisions amending the Treaty 

establishing the European Atomic 

Energy Community 

Article 26 

Tiie EAEC Troat>' shall be supplemented by the 
f(.)llowing provisions; 

Article NO A 

1. At the request of the Court of Justice and after 
consulting the Commission and the European Par- 
liament. the Council may, acting unanimously, 
attach to the Court of Justice a court with jurisdiction 
to hear and determine at first instance, subject to a 
right of appeal to the Court of Justice on points of law 
only and in accordanve with the conditions laid down 
by the Statute, certain classes of action or proceeding 
brought by natural or legal persons. That court shall 
not be competent to hear and determine actions 
brought by Member States or by Community insti- 
tutions or questions referred for a preliminary ruling 
under Article 150. 

2. The Council, following the procedure laid down 
in paragraph I. shall determine the composition of 
that court and adopt the necessary adjustments and 
additional provisions to the Statute of the Court of 
Justice. Unless the Council decides otherwise, the 
provisions of this Treaty relating to the Court of 
Justice, in particular the provisions of the Protocol on 
the Statute of the Court of Justice, shall apply to that 
cciuri. 

J. The members of that court shall be chosen from 
persons whose independence is bevond doubt and 
who ini\\e\s the tihtlifv rt'i/uired for uppinniineitl hi 
juJuial (jfjhe: thev shall be appointed bv com/non 

Chapter IV 

General provisions 

.Article 23 

The provisions of this Aa shall be without preju- 
dice to the provisions of the Instruments of Acces- 
sion of the Kingdom of Spain and the Portuguese 
Republic to the European Communities. 

Article 29 

In .Article 4(2) of the Council Decision 
85/257/EEC. Euratom of 7 May 1985 on the 
Communities' system of own resources, the words 
"the level and scalc of funding of which v.ill be fued 
pursuant to a decision of the Council aaing unani- 
mously" shall be replaced by the words the lc\el and 
scale of funding of which shall be fixed pursuant to 
a decision of the Council acting by a qualified 
majority a fter obtaining the agreement of the Mem- 
ber Slates concerned.' 

Tliis amendment shall not affect the legal nature of 
the aforementioned Decision. 



TITLE III 

Provisions on European 

cooperation in the sphere of 
foreign policy 

Article 30 

European Cooperation in the sphere of foreign 
policy shall be governed by the followng provi- 
sions: 

1. The High Contracting Parties, being members 
of the European Communities, shall endeavour 
jointly to formulate and implement a European 
foreign policy. 

2. (a) The High Contracting Parties undertake to 
inform and consult each other on any foreign policy 
.Tiai'-crs of general interest so as to ensure that their 
combined influence is exercised as clTectively as 
possible through coordination, the convergence of 
iheir positions and the implemenuuon of joint 
aaion. 

(b) Consultations shall uke place before the High 
Contracting Parties decidc on their final position. 

(c) In adopting its positions and in its national 
measures each High Contracting Party shall take 
full account of the positions of the other partners 
and shall give due consideration to the desirability 
of adopting and implementing common European 
positions. 

In order to increase their capacity for joint action 
in the foreign policy field, the High Contracting 
Parties shall ensure that common principles and 
objectives are gradually developed and defined. 

The determination of common positions shall con- 
stitute a point of reference for the policies of the 
High Conracting Parties. 

(d) The High Contracting Parties shall endeavour 
to avoid any action or position which impairs their 
elTectiveness as a cohesive force in intemaiional 
relations or wthin international organizations. 

3. (a) Tlie Ministers for Foreign AfTairs and a 
member of the Commission shall meet at least four 
times a year within the framework of European 
Political Cooperation. They may also discuss fo- 
reign policy matters within the framework of Politi- 
cal Cooperation on the occasion of meetings of the 
Council of the European Communities. 

(b) Tlie Commission shall be fully associated with 
the proceedings of Political Cooperation. 

(c) In order to ensure the swnft adoption of com- 
mon positions and the implementation of joint 
aaion. the High Contracting Parties shall, as far as 

possible, refrain from impeding the formation of a 
consensus and the joint action which this could 
produce. 

4. The High Contracting Parties shall ensure that 
the European Parliament is closely associated with 
European Political Cooperation. To that end the 
Presidency shall regularly inform the European 
Parliament of the foreign policy issues which are 
being examined within the framework of Political 
Cooperation and shall ensure that the views of the 
European Parliament are duly taken info considera- 
tion. 

5. The external policies of the European Com- 
munity and the policies agreed in European Politi- 
cal Cooperation must be consistent. 

The Presidency and the Commission, each within 
its own sphere of competence, shall have special 
responsibility for ensuring that such consistency is 
sought and mainuined. 

6. (a) Tlie High Contracting Parties consider 
that closer cooperation on questions of European 
security would contribute in an essential way to the 
development of a European identity in external 
policy matters. They arc ready to coordinate their 
positions more closely on the political and econo- 
mic aspects of security. 

(b) The High Contracting Parties arc determined 
to maintain the technological and industrial condi- 
tions neccssar>' for their secunty. They shall work 
to that end both at national level and, where 
appropriate, within the framework of the competent 
institutions and bodies. 

(c) Nothing in this Title shall impede closer co- 
peration in the field of securit>- between certain of- 
the High Contracting Parties v.iihin the framework 
of the Western European Union or the Atlantic 
Alliance. 

7. (a) In international institutions and at interna- 
tional conferences which they attend, the High 
Contracting Parties shall endeavour to adopt com- 
mon positions on the subjects covered by this Title. 

(b) In international institutions and at inemationai 
conferences in which not all the High Contracting 
Parties participate, those who do participate shall 
take full account of positions agreed in European 
Political Cooperation. 

S. Tlie High Contracting Panics shall organize a 
political dialogue with third countries and regional 
groupings whenever they deem it neccssary. 

9. The High Contracting Parties and the Com- 
mission, through mutual assistance and informa- 
tion. shall intensify' cooperation between their re- 
presentations accredited to third countries and to 
international organizations. 



/() (a) Tl'e Presidency of E-rcpean Political 
Cooperation iluil be heid by tlie Hii;'.! Contrjciiiig 
Party which holds the Presidency of the Council of 
the European Communities. 

(h) The Presidency shall be responsible for initia- 
ting action and coordinating and representing the 
positions of the Member Sutes in relations 'Aiih 
third countnes in respect of European Political 
Cooperation actiMties. I: shall also be responsible 
for the management of Political Cooperation and in 
particular for drawing up the timetable of meetings 
and for convening and organizing micetings. 

(c) TTie Political Directors shall meet regularly in 
the Political Committee in order to give the ne- 
cessary impetus, maintain the continuity of Euro- 
pean Political Cooperation and prepare Ministers' 
discussions. 

(d) The Political Committee or, if necessary, a 
ministerial meeting shall convene within forty-eigh: 
hours at the request of at least three Member States. 

(e) The European Correspondents' Group shall be 
responsible, under the direction of the Political 
Committee, for monitoring the implementation of 
European Political Cooperation and for stud>ing 
general organizational problems. 

(J') Working groups shall meet as directed by the 
Political CorruTiittee. 

(^) .\ Secretariat based in Brussels shall a.ssist the 
I'residency in preparing and implementing itie 
activities of European Political Cooperation and in 
administrative maners. It shall cany out its duties 
under the authority of the Presidency. 

/1. As regards privileges and immunities, the 
members of the European Political. Cooperation 
Secretariat shall bé treated in the same way as 
members of the diplomatic missions of the High 
Contracting Parties based in the same place a:» the 
Secretanat. 

12. ['ive years aller the entry into force of this Act 
(he High Contracting Panics shall examine whether 
nny rcMsion of Title III is required. 

Energy Community concerning the powers of uie 
Coua of Jastice of the European Communities and 
the exercise of those powers shall apply only to the 
proMsions of Title II and to ,A.rticle 32; ihey shall 
apply to those provisions under the same condi- 
tions as for the provisions of the said Treaties. 

Article .^2 

Subject to Article 3( 1). to Title II and to Article 3 1. 
nothing in this Act shall affect the Treaties establish- 
ing the European Communities or any subsequent 
Treaties and Acts modifying or supplementing 
them. 

Article 33 

1. This Act will be ratified by the High Contrac- 
ting Panics in accordance with their respective 
constitutional requirements. The instruments of 
ratification will be deposited with the Government 
of the Italian Republic. 

2. This Act will enter into force on the first day 
of the m.onth following that in which the instrument 
of ratification is deposited of the last Signatorv' State 
to fulfil that formality. 

Articlc 34 

This Act, drawn up in a single original in the 
Danish, Dutch, English, French, German. Greek, 
Irish, Italian, Portuguese and Spanish languages, 
the texts in each of these languages being equally 
authentic, will be deposited in the archives of the 
Government of the Italian Republic, which will 
remit a cenified copy to each of the Governments 
of the other Signator>' States. 

In witness whereof, the Plenipotentiaries have signed 
this ,^c7. 

Done at Luxemlwiirg, 17 I'ebruary 1986, and at 
Ihc Hague. 28 February 1986. 

TITLE IV 

General and final provisions 

Article 31 

The provisions of the Treaty esublishing the Euro- 
pean Coal and Steel Community, the Treaty estab- 
lishing the European Economic Comniunny a.'-.d 
'.he Treaty c^tulili-ïhing ilic European .-^toniic 


