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^ This study, prepared at the request of the Commission of the 

European Communities, also constitutes a contribution, however partial 

W and modest, to the struggle steadfastly waged by UNESCO since its 

inception to protect cultural property from the many varying perils 

which threaten it.   Illegal traffic is not the least of these perils, 

being merely a particular instance of the general type of improper 

speculation of which it is the subject.  This speculation, even if it 

does not always adversely affect the actual fabric of the objects 

concerned, nevertheless corrupts and pollutes them morally, by 

detracting from their true role as the expression and symbols of the 

different civilizations which have moulded contemporary human society 

throughout the world and over a time scale of millennia.  At the 

beginning of this study, the author wishes to pay tribute to all 

those - whether within or in cooperation with UNESCO - who are 

struggling to restore to cultural property the only value which ought 

to constitute its true price:  spiritual value. 
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Mr. G. Bolla, acting Subdirector-General of the Culture and 

Communication Sector, and Mrs A. Raidl, of the Cultural Heritage 
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- the International Council of Museums (ICOM), and, in particular, 

Mr. I. Jellinek, President of the ICOM, Mr. Van Shendel, former 

President, Mr. L. Monreal, Secretary-General, and Mrs C. Olcina, 

who is in charge of the UNESCO/ICOM doci;imentation centre 
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Works of art have been stolen throughout recorded history.  Long 

before archaeologists existed, pyramids and tombs were desecrated by 

persons in search of precious objects, while wars, revolutions and 

social disturbances have constituted a pretext for pillage of the 

dwellings of the rich and the powerful.  A burglar does not need to 

be educated to know that, in the absence of anything better, an ancient 

object or a picture is a good thing to make off with.  However, public 

opinion for a long time remained relatively indifferent to such 

incidents, except in the case of notorious thefts like that of the Mona 

Lisa.  On the whole, thefts remained small in number, and, in particular, 

they appeared to affect merely superfluous property whose social value 

was not appreciated.  At a time when wealth was distributed even more 

unequally than it is today, private collectors remained few in number, 

above all giving the impression of being a mysterious class of idlers and 

cranks whose misfortunes were of little importance to public opinion. 

Thefts from churches remained uncommon as long as the latter were 

protected by traditional respect;  if articles were stolen from museums, 

this was an occasion not so much for complaint or regret but for making 

jokes êibout the estrangement of curators - erudite and honourable though 

they were - from the practical ways of the world. 
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The situation has profoundly changed within a short period.  Within 

less than twenty years thefts of works of art have multiplied to such a 

point that they have ceased to be merely picturesque incidents or 

occasional misfortunes but have become a new and serious form of 

misfeasance affecting the new nations, whose archaeological sites and 

ethnographical relics are s\±)ject to systematic depredations, as much as 

the older countries, where churches, museums, public collections and 

commercial galleries have become habitual targets.  At the same time 

there developed the feeling that cultural property, which took on a 
r 

wider connotation than the older concept of a work of art, constituted a 

common heritage whose preservation, irrespective of legal status, was of 

importance to all. 

This trend explains why the international and national institutions 

responsible for the protection of this cultural heritage now devote so 

much attention to thefts of cultural property and the various forms of 

illegal traffic therein. 

For example, in 1964 UNESCO, the highest-level international 

institution concerned, drew up an initial recommendation on the measures 

to be taken to prohibit or limit such traffic, followed in 1970 by a 

convention on the same subject.   It also instigated the 1973 Brussels 

meeting of a committee of experts to consider the hazards confronting 

works of art, and in 1975 it produced a special issue of "Informations 

UNESCO" on the same svibject, entitled "L'Art sur le marché - Profits et 

pillages". 

The siobject arose at several successive meetings of the General 

Assembly of the International Criminal Police Organization (Interpol) - in 

1971, 1972 and 1973 - and the Organization devoted several articles to it 

in the International Criminal Police Review before undertaking in 1975 a 

large-scale survey of eighteen national bureaux particularly concerned 

with this new peril. 



i 

-  3   - XII/757/76-E 
Orig.:    F 

The organizations of the various groups concerned also acted.  The 

International Council of Museums (ICOM) organized several national or 

\ "' international colloquia on the subject and in 1975 pxoblished a 

▼ compilation of national legislations on the protection of the cultural 

heritage;  action was also taken by the International Confederation of 

Art Dealers (CINOA), and round table meetings of the art trade were 

organized in Brussels in 1974 and 1976. 

Because Europe is so directly affected, concern was in turn aroused 

in the European institutions.  On a particular point, a European 

Convention on the Protection of the Archaeological Heritage was adopted 

in 1969, and the European Parliament^ and the European Communities are now 

concerning themselves with the illegal traffic in works of art;  this study 

is simply a modest manifestation of this concern. 

It is hardly necessary to justify this concern.  Even if the European 

Communities were to be regarded as bodies having merely a technical 

function, the justification would already be plain.  On the economic level 

. i' alone, the art trade is an important activity which every year involves 

. ,1. tens of thousands of works and objects whose 

1 The European Parliament has several times shown interest in the subject; 

in particular, in an initial resolution dated 13 May 1974, it "invited 

the Commission to suggest to the Member States that they should take all 

appropriate measures to render more effective the struggle against the 

theft of and traffic in works of art and archaeological objects";  it 

returned to this subject in a resolution dated 8 March 1976 in which, in 

particular, it approved the working document submitted by the Commission 

of the European Communities on Community action in the cultural sector; 

in particular, this working document contained an item (item 8) entitled 

"Control of thefts of works of art". 
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value has increased substantially in the last twenty years, so that its 

regularization is in itself no mean objective.  However - and more 

importantly - Europe is not only an area of economic activity:  it has 

been, is still, and will only survive if it remains, the seat of a 

culture which, in its essentials, is common to all its members.  Every 

covmtry in Europe has participated in the same major currents of history: 

the Pax Romana, the barbarian invasions, medieval Christianity, the 

Renaissance, the Reformation, and the sweeping current of emancipation 

which originated with the French Revolution.  Each of these broad 

currents is embodied in physical manifestations of which works of art 

constitute merely the most precious and magnificent form:  Roman 

statues, Merovingian arms and jewels, the Pietè at St Peter's in Rome, 

"The Anatomy Lesson" and "Liberté sur les barricades" are from this 

point of view common property, as are the thousands of works of even 

much less famous artists, the study of which teaches us increasingly 

that many centuries of intensive exchanges and contacts have contributed 

to moulding our culture - the thought and the very soul of Europe, whose 

disappearance would mean the end of Europe itself.   It is therefore 

hardly surprising that Europe is concerned about anything liable to 

affect - both morally and materially - this common heritage and wishes 

to combat illicit traffic in this cultural property. 

This traffic is not only material, and does not consist only in 

thefts and illicit transfers of art objects and works.  There are 

other traffics which are just as dangerous for the European spirit: 

infringements of copyright, as in the case of illicit dissemination 

or reproductions, and, on a wider scale, the whole traffic in fakes - the 

latter is serious because it not only harms artists and purchasers but 

also falsifies the essential element of the cultural heritage, namely, 

the knowledge 
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•1 of art and its evolution throughout the centuries.  However, it was 

felt preferable not to consider fakes in this study, for fear of 

excessively broadening its scope, and, in particular, of diluting it 

by dividing attention between two evils which are substantially 

different both in themselves and in regard to the means of eradicating 

them.  We shall therefore concern ourselves only with material forms 

of illicit traffic and essentially, but not exclusively, with those 

originating in a theft. , «. , 

Even with these limitations, the subject remains vast.  We shall 

begin by outlining its extent and complexity;  possible remedies will 

then be examined;  finally, we shall consider what mechanisms might 

facilitate the application of these remedies within the European 

Community,  The three parts of this study will therefore relate to "The 

Disease" (Part I), "The Remedies" (Part II) and "The Doctors" (Part III). 
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PART I.   THE DISEASE 

As everyone knows, the theft of and traffic in art objects have now 

reached epidemic proportions in Europe.  By virtue of old habits of 

thought, however, these have little impact outside specialized circles 

except for notorious thefts of famous masterpieces, whereas the greatest 

danger perhaps lies rather in the scope and variety of these incidents. 

Before specifying the limits of this study on a more abstract level, 

therefore, it will be useful to indicate the exact nature of the 

practical problem with which we are concerned, by presenting some hard 

facts. 

Section I.  Facts 

Western Europe has amassed a prodigious heritage from centuries of 

wealth and culture;  it has thousands, if not tens of thousands, of 

churches, museums, art galleries, historic palaces and stately homes. 

For this reason, having for a long time enriched itself with the products 

of other civilizations, western Europe is now a favoured centre for and 

one of the foremost victims of this plunder. 

X   X 

1. Extent of the problem 

Of the nine member countries of the European Communities, there is 

no doubt that Italy stands far 

V 

V 
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ahead of the other countries in this deplorable league table of thefts. 

This is because its territory accommodates two sources of wealth which 

are usually divided between the other nations.  From antiquity it has 

retained remains and archaeological sites which have been only partially 

exploited, or not exploited at all, and which lend themselves to the 

activity of clandestine excavators.  Later on, it was the cradle of the 

rebirth of culture and art in the western world, and therefore, by the 

sheer weight and concentration of wealth accumulated in its towns, villages, 

churches and palaces, constitutes the biggest museum in the world and the 

most tempting target for thieves. 

The theft statistics are alarming.   Since the end of the war, 

44,000 works of art have been stolen in Italy, the number increasing from 

year to year:  2466 in 1970, 5927 in 1971, 5843 in 1972, 8520 in 1973 and 

10,952 in 1974.  Systematic war is apparently being waged against works 

of art in Italy - large êind small, ancient and modern.  The churches - 

whether cathedrals or chapels - are the chief targets, because there are 

so many of them and because tradition requires them to be kept open; 

for example, the cathedral of Castelfranco Veneto was robbed in December 

1971 of an altarpiece by Giorgione ("Enthroned Madonna"), which measures 

as much as 2 metres by 1.40 metres, and a triptych by Titian was stolen 

from a chapel in Trevignano in 1973.  Private collections, however, also 

pay their tribute (17 modern paintings from the Guggenheim collection in 

December 1971, a Rubens, a Van Dyck and gold and silver objects from the 

Borromeo collection in 1974), and museums and official palaces, in theory 

better protected, are no longer so in fact.  On 6 February 1975, three 

famous masterpieces, one Raphael and two Piero dello Francescas, were 

stolen from the Ducal Palace at Urbino, and ten days later it was the 

turn of twenty-eight canvases from the , . 
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Milan gallery of modern art.  The latter were recovered almost immediately 

and returned to their place, only to be promptly snatched again. 

Presumably in order to make this second trip worth while, the thieves this 

time took care to steal a few other paintings as well. 

In addition to all these recorded thefts, there is an infinitely 

larger number relating to archaeological objects from clandestine 

excavations.  These thefts cannot be precisely enumerated because, of 

course, these objects were unknown xintil the time of their illicit 

abstraction.  Again, quantitative figures are less meaningful here than 

in other fields:  the products of clandestine excavations carried out under 

conditions which are obviously precarious are often fragments, so that a 

single object may thus be multiplied.   Be that as it may, some impression 

of the extent of the problem is afforded, not by the number of objects 

whose disappearance has been reported - as this is impossible - but by the 

number of objects recovered by police and other agencies.   In the five 

years from 1970 to 1974, the number of archaeological objects thus 

recovered was 41,592, out of a grand total of 81,929.   It may thus be 

concluded that this class of thefts is by itself equal in number to all 

the others combined (pictures, sculptures, old coins, etc.).  Finally, 

disregarding these 41,592 archaeological objects, the number of objects 

recovered in these other categories was 40,337, whereas over the same 

period only 33,710 objects were officially reported stolen:  this indicates 

that many thefts are not even reported, or that sometimes incomplete 

declarations are made covering only the most important items.  For instance, 

as regards paintings alone, 8440 disappearances were reported from 1970 to 

1974, whereas 9336 were 
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"* recovered, and an Italian specialist put the true number of paintings 

stolen during this period at about 18,000.  All these figures are, of 

^ course, approximate (the paintings recovered from 1970 to 1974 include 

some stolen before 1970), but they suffice to indicate the scale of the 

problem in general and the importance of clandestine excavations in 

particular. 

X 

X   X 

Although unable to challenge the primacy of Italy, France is a 

good runner-up.  The following figures give some idea of the scale 

of the problem and its rate of growth:  the number of works of art and 

art objects stolen was 1261 in 1970, ^824 in 1971, 2712 in 1972, 3300 in 

1973 and 5190 in 1974.  The toll was made up of easily negotiable 

standard works as well as famous masterpieces, the most obviously unsaleable 

being Martin Schongauer's "Virgin in the Rose Bower", which disappeared 

' from the Collegiale at Colmar in January 1972;  both easily transportable 

objects and monumental pieces were represented.  The Colmar Schongauer 

measures 2.10 m by 1.10 m, but this is dwarfed by the Claude Vignon stolen 

from the church of Saint Gervais at 2 m by 3 m, while the statue of Maillol 

snatched from the Tuileries Gardens weighs 80 kilograms.  The list of 

recorded crimes in this field covers a comprehensive range of works, methods 

and victims.  Not only isolated works taken from churches or musexams, 

possibly by casual thieves, but also large-scale raids organized by gangs 

in the privileged repositories of precious masterpieces;  commercial 

galleries (8 paintings from the Galerie Tomenega alone in September 1972, 

>^ and 40 canvases from the Galerie Hervé in November 1973) ;  private 

collections:  31 canvases from a Parisian collector in April 1972, 41 from 

J a provincial collector in November 1973, and 27 from the critic Douglas 

Cooper in October 1974;  the museums, too, are obviously not neglected 

either.  The feat of the thieves of the 
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Musêe de 1'Annonciade in Saint Tropez who removed virtually its entire 

collections in 1961 has not been exceeded on a percentage basis, but 

15 pictures vanished all together from the museum of Bagnols sur Cèze 

in November 1972, 60 paintings, statuettes and art objects disappeared 

from the Musêe du Vieux Logis at Nice in February 1973, and several 

hundred statuettes, porcelain articles and old coins were abstracted from 

the Musee de Bailleul in April 1974;  the ne plus ultra, however, was the 

theft of the 119 Picassos from the Palais des Papes in Avignon on 31 

January 1976. 

The scale of the problem appears to be less daunting in the other 

seven member countries of the European Community, but it nevertheless 

exists in these countries, where it is msuiifested both by ordinary thefts 

and, from time to time, by an exceptional event.  Over 300 incidents 

were reported in Belgiiom between 1970 and 1973.  Concerning one of these, 

the theft of the Utrecht quartz statue from Notre Dame de Sainte Foy, near 

Dinant, the press found the situation scandalous:  "Thefts of sacred art 

objects are multiplying disquietingly cind it appears that temporary and 

highly localized indignation never turns into concrete measures of 

protection".  Luxembourg reports 140 thefts since 1965.  The UK had the 

Stone of Scone stolen;  it also witnessed the disappearance of Goya's 

portrait of Wellington with his sword and decorations, and the Vermeer 

from Kenwood House.  The Netherlands lost one of its finest Vermeers at 

an exhibition in Brussels, and, at home, four Brueghels together in 

December 1975.   In Germany, the Diisseldorf Museum lost a Rubens and a 

Frans Hals during the course of a single theft.  Finally, Ireland 

distinguished itself by an armed raid on the Beit collection, in which 

the haul included masterpieces by Vermeer, Frans Hals, 

■ i': 

»' 
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Goya, Rubens and VelSzquez, valued at the time of the theft at a total 

of nearly 20 million dollars^. 

2. Variety of thefts 

Having established the extent of the problem, we must now look 

into its causes so that we may choose the best remedies.  The bodies 

concerned with the problem - in particular, the International Criminal 

Police Organization (Interpol) and the professional organizations of 

curators (such as the ICOM) - are working on this point.  Firm 

conclusions are far from being reached, because this new form of 

misdeed is certainly the result of a combination of different factors 

whose complexity precludes simple remedies. 

^ We have deliberately laid stress on the worst thefts in order to 

highlight the seriousness of the problem.   Such incidents naturally 

trigger the most active countermeasures, and, furthermore, the works 

involved are often masterpieces which are not readily negotiable. 

The chances of recovering the works concerned are therefore best in 

such cases.   In fact, most of the works mentioned in the text have 

been recovered - for example, in Italy, the Castelfranco Giorgione and 

the Urbino paintings;  in France, the Colmar Schongauer and the Claude 

Vignon;  in the Netherlands, Vermeer's "Letter";  in the UK, the 

Kenwood Vermeer;  and, in Ireland, the entire BeZt collection.  The 

booty is sometimes recovered quickly - in some cases almost 

immediately:  the Belt collection within 8 days of the theft;  and 

sometimes a longer period elapses before recovery:  13 months for the 

masterpieces from the Urbino Palace and 15 months in the case of the 

Colmar "Virgin in the Rose Bower".  Some of the works recovered have 

I suffered from the conditions under which they were taken, transported 

and stored.  For example. Vermeer's wonderful "Letter", found in 

Brussels 13 months after its disappearance, suffered irreparable 

damage in spite of the skill and competence of the international 
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experts called in to supervise its restoration.  The fact is that * 

most stolen works cannot be recovered by their OMiers, either 

because they have been destroyed or because they have not been M 

identified at their place of destination reached after long and 

obscure peregrinations. 

f 
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It is tempting to start by adopting thedd-established method of 

analysing a problem or a phenomenon of breaking it down into a series 

of questions:  who? when? how? where? why?  etc.  In fact, the 

essential point is the first of these questions, because the answer 

that can be given to it in the present situation leads to the possible 

answers to the other questions. 

Who, then, is responsible for the theft of cultural property? 

Many people.  They range from confirmed miscreants to persons who 

would be astonished at being called thieves, with a whole gamut of 

shades in between.  Let us consider the various cases, starting with 

the least guilty.  First of all, there is the casual amateur thief 

who steals unconsciously for fxon, opportunistically, and at the limit 

* compulsively.  Those concerned are basically the thousands of tourists 

who "swipe" a souvenir from an archaeological site, a church or even a 

musexom, as they would an ashtray from a hotel room, a stone block from 

a mosaic, a tassel or a fragment of wainscoting.  None of these 

amateurs alone is dangerous, but they become much more so when there 

are a hundred, a thousand or ten thousand of them.  Another example is 

the minister of religion who disposes of a few old objects which he 

thinks detract from his church for a small sum of money which he will 

devote to repairs or good works.  Then there is the crank who wants to 

take home a work which he covets.  There was the visitor to the Louvre 

who, one afternoon, in the middle of the Grande Galerie, enquired of his 

neighbours "I'd like to have one of these little paintings at home - 

which one do you advise me to take?" before making off at full speed 

with the one suggested - was he a genuine thief pretending to perform a 

practical joke so as to allay suspicion or a madman who dreamt of having 

I a Louvre painting on his wall all to himself? 

'■■4 
The genuine thieves know perfectly well that they are thieves, and 

why:  for gain.  However, this group breaks 
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dovm into several categories.  Firstly, there are opportunist thieves, 

i.e., those who, during a burglary, take whatever they find - cash and 

jewelry first, but also, in the absence of anything better, works of 

art and collector's pieces.  A closely related class are the church and 

museum thieves, who are not specialists but who observe that they can 

easily enter these premises, or get themselves locked in, and take their 

pick.  These people, too, are not very sure of the value of what they 

steal, but they have read enough in the newspapers, about a gift to the 

museum, or an exhibition, or even another theft, to know that works of 

art and antiques are worth money and to expect to gain something from 

the proceeds. 

Finally, there are the high-flying gangsters, whose gargets are 

the places where they know they will find specific articles - paintings, 

tapestries, sculptures.  They have planned their theft and their 

escape route;  they have reconnoitred the field and prepared a detailed 

plan.  These are the people who carry out the type of raids discussed 

earlier on art galleries and museums regardless of their defences, 

because they do not hesitate to use fully fledged gangster techniques: 

drilling through walls, violent subjugation of guards, etc. 

It is not yet clear whether gangs specializing in thefts of art 

works exist, as they do in the field of narcotics.  The police forces 

of the countries most concerned, only a few years ago, were disinclined 

to this belief - thieves of cultural property then seemed to operate 

more or less arbitrarily and opportunistically.  The massive 

depredations of the last few years are raising fresh doubts on the 

subject.   It may be assumed that, even if there is not yet a 

systematic organization of the 
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» thefts themselves, there are at least channels of disposal and clandestine 

(' 1 buying centres which enable thieves to dispose of their hauls relatively 

W easily.  Channels seem to exist in Italy for the disposal of 

archaeological objects;  again, a succession of thefts of old tapestries 

in France and Germany suggests that there might be a network specializing 

in this field as well. 

Finally, between the two extremes of petty pilferers and serious 

thieves, a new category has appeared in the last few years:  not people 

who thirst for art or money but passionate defenders of political justice 

- as they see it.  They wish to draw attention to a cause or secure for 

it a ransom or a measure which they regard as fair.  These are fanatics 

who are all the more redoiabtable because they are not recruited from the 

ranks of professional gangsters and only attempt outrageous feats, since 

their aim is precisely to obtain maximum publicity.  To take the latest 

examples, the Brussels thief of Vermeer's "Letter" was after a ransom 

* for refugees from Bengal, whilst the person who stole the Vermeer from 

Kenwood House in England wanted to help the population of Grenada in the 

West Indies;  the armed gang which seized the Belt Collection in Ireland, 

shouting "capitalist pigs", were demanding the transfer to Northern 

Ireland of four Irish prisoners held in England and the payment of a 

ransom of £500,000. 

.(.-.    ' - ■ 

X 

,■■-',.. XX 

Because of this variety of types of thieves, the other questions - 

'■ what is stolen? how? why? - can only be answered in vague terms. 
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What is stolen?  Anything, chosen more or less deliberately depending 

on whether the perpetrator is a tourist, a crank, a political fanatic, an 

opportunist thief, or a thief with a specific target.  All that can be 

said, on the basis of the records forwarded to Interpol by national police 

forces, is that the most coveted objects appear to be, first of all, 

paintings, and, in particular, the Dutch and Italian masters of the 16th 

and 17th centuries, followed by the products of excavations, especially in 

Italy, and then by the other categories - tapestries, furniture, old coins, 

etc. 

How does one steal?  In meiny ways, depending on the circumstances. 

The petty thief - tourist or crank - does not break into premises, but 

simply enters a church, which is open to all and usually not guarded, or 

the museum or historic monument - again, not usually well guarded - and 

takes what he can.  The deliberate thief often uses the convenient 

technique of allowing himself to be locked into the premises:  he thus 

has time to work and perhaps to choose before leaving either when the 

doors reopen or - most often - at a time and by a route he will have 

chosen (it is usually much easier to break out than to break in).  Some 

thieves take advantage of these facilities to prevent the disappearance 

of the stolen objects from coming to light too quickly.  For excunple, 

one thief allowed himself to be locked into a French cathedral for about 

ten consecutive nights, during which he carefully removed the crystal 

parts of a chandelier and replaced them by worthless pieces of glass. 

Another, having stolen a picture from a friend's flat, took care to 

replace it by a photographic reproduction. 

On the next highest level, the usual techniques of burglars and 

gangsters - breaking cuid entering - will be used.  Quite often, in 

large cultural buildings such as castles, musexims and cathedrals, where 

restoration 

i 

I 
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works are almost constantly in progress, the burglar finds on the spot, 

* to facilitate his task, ladders, scaffolding and tools used during the 

V' i daytime by workmen and left without supervision at night.  As a last 

T resort, forcible entry will be effected by armed criminals, or else 

guards alerted by the noise will be attacked.  No one has yet been 

killed, but there have been woundings, some of them serious. 

Why do people steal?  We may disregard the case of political theft 

as being of only marginal importance.   In all other cases, there is but 

a single motive:  cupidity;  however, this covers different aims, which 

must be distinguished because they significantly influence the chances 

of recovering the stolen works. 

The first aim is to keep the object for oneself or at least not to 

sell it.  This is the case of the tourist who collects souvenirs, and even 

more so of the crank, so that unless they are caught in the act there is 

little chance of recovering the stolen object for a very long time because 

it does not reappear on the market. 

The second aim is the wish to acquire the object in order to turn it 

to account, either by obtaining a ransom from the owner or insurer or by 

selling it. 

Both good and bad publicity about cultural property merely feeds 

these two forms of cupidity in respect of such objects. 

The good type of publicity, which is laudable in its intention, is 

that which extols the value of archaeological finds and the evocative 

^ power of ancient objects, infusing aesthetic sensibility into modern 

life.  However, applied indiscriminately to a 
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huge piablic without any countervailing reminder of elementary moral ' 

rules, this publicity is also liable to engender passions and desires 

which are gratified without looking too closely at them.   How many " 

tourists have hidden in their cases archaeological objects which they 

have been assured originate from clandestine excavations (and which, 

fortunately, have in most cases been specially manufactured for them)? 

How many decent people, who, moreover, have no more understanding of 

popular culture than of the Mass, have some ecclesiastical statue at 

home to demonstrate their taste for the past, without ever having 

concerned themselves about how it came into the possession of the 

secondhand shop or antique dealer who sold it to them? 

Bad publicity is the type which is blazoned about the prices of 

works of art, in the mcinner of indecent exposure, in all countries. 

No one can be unaware that a Cezanne was sold for 6 million francs, 

a Rembrandt for 2,300,000 dollars (New York 1961, "Aristotle 

contemplating the bust of Homer"), a Velazquez for 5,544,000 dollars 

(London 1970, "Portrait of Juan de Pareja") and a Da Vinci for over 

5 million dollars ("Portrait of Ginevra de Benci" sold by the Prince 

of Liechtenstein to the New York Metropolitan Museum);  that a 

Chinese porcelain flask fetched 970,000 dollars (London 1974);  and 

that a Pollock was bought for 3 million Australian dollars by the 

National Gallery of Canberra - for these prices were either fixed at 

public sales or intensively publicized by the purchasers themselves. 

Again, these are all purchasers who are competent in the field 

of art.   However, it is not necessary to be an initiate to know that 

works of art have become investments, considered safer and more i 

remunerative than any other.  Many European legislations allow banks 

and insurance companies to M 
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invest a part of their reserves or underwriting funds in works of art. 

In December 1974, a representative of British Railways refused to 

confirm that BR had bought a Giampolo Panini and a Giambastita Tiepolo 

for £200,000, but admitted that "the Board considers that works of art 

are a good hedge against inflation....".  Again, during the last few 

years, investment trusts specializing in works of art - e.g., "Artemis" 

and "Modarco" - have proliferated;  the aim of these trusts is the 

purchase, storage and resale of superb masterpieces which their fortunate 

owners, the shareholders of these enterprises, will never go to see in 

the armoured vaults in which they are prudently locked away.  On a more 

modest scale, merchants, brokers and middlemen smugly proclaim in their 

advertising material that works of art and antiques are the best investment, 

emd they justify this by taking a pride in the ever higher prices reached 

in each succeeding sale.   In their thousands, all over Europe, antique 

and secondhand dealers, insurance brokers, hauliers and customs agents 

know that works of art are worth their weight in gold.  There have 

always been gold thieves, and so why should there not also be thieves of 

art works?   ■■ ■. 

^r- 

.-4' 

Section II.  Analysis of problem 

One of the main aspects of this study concerns the appropriate 

legislative measures to prevent thefts of and illegal traffic in works 

of art.  An initial examination of the terms of this programme indicates 

that the latter calls for interpretation and additional remarks in certain 

respects. 
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1. We shall not dwell on the interpretation of the concept of an "art 

object".  One could certainly argue about its exact definition - and even 

more so about that of "cultural property", which is justifiably tending to 

supplant it - but hesitations about a precise definition are of little 

consequence provided that there is general agreement that it must in any 

case cover the essential categories which comprise the principal targets 

of thieves and traffickers:  archaeological objects, paintings, engravings, 

ecclesiastical statues and cult objects (ciboria, sacerdotal ornaments, 

etc.), antique furniture and old coins and medals.   (The term "old" also 

lends itself to differing interpretations:  on the basis of examples 

afforded by several national legislations, an "old" object can conveniently 

be considered as one more than one hundred years old.) 

2. No great difficulty attaches to the definition of "theft" either. 

Theft is suppressed and punished by the legislation of the various European 

countries in roughly the same terms, and it consists everywhere in the 

abstraction, i.e., ranoval, of a movable object from its rightful holder 

without his consent - that is, without his knowledge or against his will. 

The only point that should be made is that the same legislations place 

beside theft similar offences which also have the result of depriving the 

rightful holder of his property, but with at least his apparent and 

provisional consent.  These are cases of swindling or breach of trust in 

which the holder of the property yields it up himself against illusory 

promises or on the basis of misplaced trust.   Intellectually and penally, 

deprivation of possession is also fraudulent and punishable, and traffic 

in objects abstracted from their possessors is also 
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illegal.   In this connection it should merely be noted that, from the 

point of view of prevention, the precautions which may be taken against 

theft are ineffective against cases of fraud and breach of trust.  There 

is no point in locking up precious objects in a safe if they are taken out 

and handed over direct to the miscreant who covets them. 

Note, too, that theft, like all offences, presupposes a fraudulent 

intention, i.e., that of improperly appropriating the stolen goods.  A 

judge may sometimes have to consider whether what at first sight appears 

to be a theft really is one - for example, the removal of an article from 

a museum in order to draw attention to inadequate security, or to a 

political situation.   In this study, we shall consider only obvious cases 

of theft where there is no doubt that the perpetrator intends to appropriate 

the object, whether to keep it or to sell it. 

3.  The concept of "illegal traffic", on the other hand, is harder to 

interpret, for two reasons: '■ 

a) The concept of illegal traffic extends beyond that of theft. 

Traffic in a stolen object is obviously, owing to the origin of the object, 

illegal traffic as long as this original vice is not covered by prescription 

or by the good faith of the holder.  Thus, anyone who receives, resells or 

acquires an object which he knows to have been stolen within a period not 

covered by prescription becomes an accomplice of the thief and engages in 

illegal traffic. ■- ■ ^ 

However, illegal traffic may take place without there having been a 

prior theft.  This happens in all coxintries where export controls apply, 

even 

I 
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if the object is exported by or at the request of its rightful holder. 

The traffic resulting from this irregular operation automatically 

becomes illegal.   It should also be noted that from the point of view of 

preservation of the cultural heritage of the exporting country, the loss 

resulting from illegal exportation is the same whether the offender is a 

thief or the owner himself.  This means that a study of the preservation 

of cultural heritages cannot disregard forms of illegal traffic resulting 

simply from fraudulent exports where no other offence is involved. 

b) Illegal traffic often has an international character.  Admittedly, 

after a theft, for example, there may be illegal traffic on the territory 

which was the scene of the theft, but more frequently the traffic is 

complicated by the crossing of a border.  This is true by definition in 

the case of simple fraudulent export, and it is also very often the case 

in theft, because one of the first precautions taken by a thief who is 

not simply an amateur is to get the object out of the country.   In fact, 

it is only when an international dimension is involved that such a traffic 

truly concerns the international community, whether worldwide or regional. 

If thieves go abroad with stolen property or send it to accomplices 

resident abroad, it is because they have learnt from experience that it is 

appreciably more difficult to trace and punish an offence where it is 

ccanplicated by an international dimension.  This complication is due to 

the fact that penal control is organized on a national basis;  it is 

therefore essential to consider certain elementary points in this connection: 
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In principle, as the international community is currently organized, 

* it is the responsibility of each State to maintain order in its territory 

êuid, in particular, to enforce the penal laws which it has itself enacted. 

V Of course, an offender does not become immune from action against him merely 

because he goes abroad.  State A may impose penal sanctions on a thief who 

has taken refuge in State B, but it cannot enforce them beyond its 

frontiers, i.e., it cannot send its agents on to the territory of State B 

to arrest the thief or recover the stolen property;  for this purpose, it 

must obtain the cooperation of State B. . 

This cooperation is not in principle withheld from State A.  For a 

very long time States have found it to their mutual advantage to collaborate 

in the suppression of offences, but this collaboration is hampered by the 

involvement of complex legal machinery and limited by traditional 

exceptions. 

For instance, if there is no express agreement between the two States, 

it will normally be necessary, before the State of refuge agrees to hand 

over the offender to the State wishing to arrest him, for the offence to 

be punishable by both the legislations concerned.  Similarly, it is 

= necessary for the offence to have reached a certain level of gravity: 

offenders are not extradited for minor offences or for ones which are not 

punishable in the State of refuge. . 

If there is an extradition or cooperation treaty, matters are in 

principle more straightforward, since the aim of the treaty is precisely 

to facilitate the solution of such problems.  Nevertheless, these 

treaties, which modify the principle of the sovereignty of each State in 

*> penal matters, must be interpreted restrictively, and hence meticulously. 
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Again, such treaties normally have traditional exceptions whereby, for 

example, for each State, the extradition of its own nationals^, or 

extradition for political offences, is precluded.  Finally, it is very 

unusual in an international community of any size for the same treaties 

to be applicable to all parties.  For instance, in the case of Europe, 

although there is a 1957 European convention on extradition, it has 

only been signed by eight of the nine countries, and only four have 

ratified it;  the 1959 convention on mutual penal aid has been signed 

by seven and ratified by four countries (only three of which ratified the 

first text).  A final convention, dating from 1970, on the international 

value of repressive sentences (whose aim is to allow a sentence passed in 

one country to be executed by another without extradition of the 

convicted person) has only been signed by five countries and ratified by 

only one.   In the eibsence of a multilateral treaty, recourse must be had 

to bilateral treaties (between nine States, there may be thirty-six of 

these), and in the absence of bilateral treaties reference must be made 

to the national laws of the various countries concerned.   It will 

therefore be readily understood that criminals have much to gain by 

crossing frontiers, and also that the effective suppression of 

international traffic affecting several countries is not a simple and 

easy matter to formulate clearly. 

So far our argument has been confined to the field of penal law. 

Although it is true that what is apparently the simplest way of combating 

dangerous activities is 

^ According to international custom in this case, the State of which the 

offender is a national will try him.  Thus, the German thief of the 

Rembrandts from the French museum of Bayonne, who had taken refuge in 

Germany, was arrested and tried by the authorities and courts of the 

Federal Republic. 
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for a State to make them penal offences, all States nevertheless adopt 

measures falling within the purview of other branches of law for the 

protection of their cultural heritage.  Many States, for example, have 

regulations controlling excavations, the art trade, or exports, these 

regulations sometimes being purely administrative in character.  Again, 

the rightful owner's possibilities of obtaining restitution of recovered 

stolen propertyare determined not by penal law but by civil law, for 

instance, in France or in Belgium by Articles 2279 and 2280 of the Civil 

Code.  Hence, in all cases involving a complex activity which has taken 

place on the territory of several States, the same problem of 

determining the national law applicable may arise for each of these 

individual systems of regulations.  Moreover, such complex cases are 

far from being merely hypothetical.  For example, consider an object 

stolen in France, sold in Germany and recovered in Belgium:  is action 

for its restitution governed by Belgian, German or French law?  This 

matter of "conflicts of laws" has been abundantly studied in all 

covmtries, but is complicated by the fact that, except where there is 

a relevant international treaty between the States concerned, capcible 

of providing a common solution, these conflicts are resolved by the 

court seized of the matter on the basis of the national conception of 

private international law.  Thus, to take the same example, it will 

be up to the Belgian judge to solve the problem, of course in accordance 

with the requirements of Belgian law;  if, however, the object is 

recovered in Denmark and action is taken for its restitution in the same 

country, it will be up to the Danish courts to rule on the matter, in 

conformity with Danish law. 

This is not all.  The law is not merely an abstract construction. 

Application of the clearest 
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and most widely accepted rules is effective only if the essential 

practical conditions are actually met.  There is little point in 

attributing probative force to an inventory if this inventory has 

not been kept up to date.  There is no point in having close legal 

links between two States for the suppression of certain offences if 

the telephone or telex does not operate properly between their police 

forces.   All this obviously applies in our field, and there can be no 

question of effective prevention of illegal traffic without a minimum 

of concrete measures to facilitate it. 

Thus the mere prevention of physical cross-frontier traffic 

involves provisions of the penal, administrative, civil and private 

international law of each of the States concerned, possibly modified 

by treaties concluded between these States and made effective by the 

existence of certain material conditions relating, in particular, to 

the organization in each country of the bodies responsible for 

protection of the cultural heritage, police forces and possibly also 

other agencies. 

The author cannot claim to be thoroughly familiar with all these 

points as they relate to the nine countries of the EEC.  This outline 

does, however, show that our study cannot be more than an introduction 

paving the way for more detailed and more precise work in each 

individual country.  Nor can this introduction lay claim to novelty, 

because it necessarily repeats what others - jurists, policemen and 

art dealers - have already said elsewhere.  The aim 
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of this study is therefore primarily to throw light on certain matters. 

We acknowledge this with humility but without false modesty, because we 

are convinced that there is no simple solution to a complex and profound 

problem, and that only the combination of a number of solutions, none of 

them by itself decisive, can gradually make it possible, with patience 

and perseverance, to reduce the present traffic in Europe's common 

heritage to acceptable limits. 
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PART II.   REMEDIES 

Over and over again the discovery of a miracle cure for a particular 

disease is announced.   In most cases, it is found after a few months or 

a few years that the germs are cleverer and more tenacious than had been 

thought, that they have found the answer to the new weapon used against 

them, cuid that more complex and varied means of control must be brought 

back into action.   It is just the same in our field.  At first sight, 

the simplest and most effective means of combating a new form of 

dangerous activity appears to be to designate it an offence subject to 

severe penalties, but the experience of centuries has shown that 

prohibition and punishment are not sufficient to prevent transgressions. 

Here again, therefore, more varied and more partial action must be taken, 

none of the individual measures being by itself decisive, but their 

combination at least limiting the evil and allowing it to be contained 

within acceptable limits.  A complex offence such as the international 

traffic in art objects lends itself particularly well to such an 

approach, because, involving as it does a number of distinct stages, it 

affords several possibilities for intervention, in the form of both 

prevention and sanctions. 

Again, the two words "prevention" and "sanctions" represent two 

ways rather than two phases of intervention.   In principle, of course, 

prevention comes before the offence and sanctions after it;  in fact, 

however, the two actions combine and merge.  Some means of prevention 

not only have a practical effect but also contribute to making the 

sanctions more severe.  For instance, housebreaking is 
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judged more severely than simple theft, and hence the legal efficacy 

of the padlock on the door.  Similarly, severe sanctions are often 

defenced on the groi:inds of their deterrent effect on potential 

criminals;  this is one of the justifications, for example, for the 

death penalty. 

We shall not therefore waste time in making idle and disputable 

distinctions, but shall simply consider the various conceivable 

methods in overall chronological order.  Preventive measures will be 

examined first, followed by controls at certain nodal points or 

destinations of the traffic in art objects, and finally we shall consider 

the penal and civil aspects of suppression - i.e., punishment of those 

responsible and recovery of the stolen property. ,. 

',"  . ' ;f   ■■ ^ " '■■'''   ' ''-■'■ 

XX        '''.',    ■    '    '■     '-^ . 

Section I.  Preventive measures   .    •^-.      , ' 

The following will be considered in succession: 

1. Security devices '?' 

2. Identification of missing objects 

3. Control of archaeological sites and excavations 



28 - X1I/757/76-E 
Orig.:  F 

1. Security devices 

The first precaution to be taken against thefts is to make them 

difficult to commit - i.e., to protect premises and objects liable to 

attract thieves.   Such protection has long been afforded by 

traditional, simple methods:  solid doors, bars on low-level windows, 

keepers, domestics and guard dogs usually provided sufficient security 

for 19th century residences or museums, while churches were protected 

simply by their religious character.  All this has vanished, or is 

tending to vanish, whilst the risks are increasing.  New formulas and 

new devices have therefore had to be invented.  The number of potential 

customers, both private and public, for such devices is now so large 

that manufacturers and installers are doing their utmost to attract them 

by constantly offering new types of systems.  The situation is thus in 

constant flux, and the field concerned is a technical one.  However, it 

is so important to our subject that it could not be completely disregarded. 

We shall merely consider the essentials of these devices and, in particular, 

examine possible ways of developing their use. 

a) Essentials of security devices: 

- Variety. A wide and constantly increasing variety of devices 

currently exists. To facilitate comprehension, these can be classified 

in accordance with several criteria. 

The first criterion is place of application.  There are peripheral 

means of protection for the "boundaries" of the zone to be protected 

(fences, doors and windows);  volumetric means of protection 
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covering the interior of this zone;  and local means of protection, which 

are confined to a very limited zone or a single object. 

The second criterion concerns technical operating characteristics. 

Thus we may first distinguish passive devices which confront the thief 

with an inertial force (armoured doors, bars, etc.) from active devices 

which trigger a response (audible or visual alarm, automatic locking of 

doors).  These active systems were originally based on mechanical 

arrangements (e.g., a bell set in motion by the opening of a door) or 

electrical devices (interruption of a circuit by the opening of a door 

or a window);  these devices were relatively simple.  Electronics are 

now involved, but the very flexibility of the resulting system adds 

constantly to the number of devices on the market and makes it more 

difficult to classify them. 

The two criteria can be used simultaneously to provide a more 

detailed classification.  For example, passive devices may be 

peripheral (armoured doors, barred windows), volumetric (interior doors) 

or local (display cabinets, securing of statuettes to a foundation); 

there are, of course, also electronic devices in each of the three 

classes. 
■i -  , -   ■ ' 

As Stated, the whole situation is changing rapidly.  Each advance 

in defence results in new amd ingenious countermeasures by thieves, 

which in turn lead to even more sophisticated systems of protection. 

Only a few years ago, a genuinely effective alarm system covering doors 

and windows afforded serious protection;  however, once thieves began 

to drill through the walls of certain art galleries, it became necessary 
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to design devices which respond to vibrations of the walls themselves, 

etc.  Again, it is obvious that the rapid progress in consumer 

electronics in general is also having repercussions in this particular 

field. 

- Complexity of security systems.  Many security devices exist, 

but there is not one which can cope with all risks by itself;  security 

problems are by their very nature complex, involving various aspects 

which, considered separately, would each call for a different approach - 

the overall solution must therefore needs be a compromise reached after 

thorough analysis of the problem.  We shall merely outline some of its 

complex aspects. 

First of all, there is the frequent clash between the requirements 

of security against theft and fire safety.  To meet the former 

contingency, there must be many doors, difficult to penetrate, and the 

objects must be difficult to remove.  The second contingency, however, 

requires free access by "rescue" personnel, who must be able to remove 

the endangered objects easily.   Intermediate solutions must therefore 

be adopted, selected on the basis of the extent and probability of the 

risks.   In this connection, it should be remembered that for a long 

time the risk of fire, which can destroy a complete collection in a few 

moments, was regarded - at least in the large public institutions - as 

more serious than that of theft, which was exceptional and limited. 

Another complicating factor is the security paradox that cultural 

buildings and property can only serve 
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their purpose if they are exposed to certain risks.  In other words, 

it is relatively easy to ensure the security of an object which is 

merely precious, by hiding it away in a safe in the depths of an 

armoured vault;  it is much less easy to do so if at the same time one 

wishes to enjoy the object, and even less if as large a public as 

possible is also to be allowed to enjoy it.  The trend of museology in 

this respect has been characteristic.  To make works more attractive 

and more viewable, and museums less forbidding, it was felt desirable to 

dispense with barriers and cabinets;  opening hours were increased and 

attendants were required to be more discreet.  All this is highly 

praiseworthy on the cultural level, but does not contribute to the 

security of collections;  it is all very well to bring art objects 

within the reach of all, but at the same time one must be confident of 

the honesty of all. 

Here again it is necessary to be realistic.  For a long time works 

of art were protected by their religious character in ecclesiastical 

buildings and by their mysterious and quasi-mythical character in 

important monuments or museums open to the public.  Now that, in an 

increasingly materialistic world, they have become primarily precious 

and expensive assets, they must be treated as such and surrounded by 

protective devices which will inevitably make them less accessible and 

less pleasant to see.  Alternatively, if the dissemination of culture 

is to rank before security, the resulting risk must be taken, as in 

department stores which prefer to put up with a certain percentage of 

thefts rather than turn customers away by excessively strict security. 

Finally, the most efficient devices involved an inherent 

contradiction connected with their conditions of use.   If they are 

set for extremely high sensitivity, they 



- 32 - XII/757/76-E 
Orig.:  F 

are liable to trigger false alarms, but if they are set to be less 

sensitive, they may be rendered ineffective.  The best arrangement 

is therefore to cover a single risk by two or more devices, the 

simultaneous triggering of which will almost certainly indicate that 

the alarm is genuine (for example, a single infrared ray may be 

interrupted by a falling leaf or small animal;  it is most unlikely 

that two parallel rays 20 cm apart can be broken simultaneously 

other than by the passage of a large object or body).  As already 

stated, in most cases several risks have to be countered 

simultcineously;  this means that there is no perfect device, but 

instead there are security systems which combine a number of devices. 

Inevitably, however, these raise other problems:  complexity of 

installation, adjustment and technical maintenance. 

- Human intervention.  Human intervention remains very important 

in all circumstances, however much sophisticated equipment is 

installed.  It is and will remain fundamental for at least three 

reasons: 

. The most sophisticated security system remains ineffective if 

no-one responds to the alarm.  Staff are therefore always necessary 

"at the end of the line" in order to intercept the thieves detected 

by the equipment.  One of the problems of the advanced countries such 

as those of Europe, however, is to obtain such staff on a continuous 

basis, i.e., including Sundays and holidays, day and night. 

. Sophisticated systems call for specialized and careful adjustment 

and maintenance.  Hence, while they save      -        i 
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unskilled watchmen, they require the intervention of skilled technicians 

to keep them continuously in working order, because a security system 

which does not work perfectly is more dangerous than no system at all 

owing to the false sense of security engendered. 

. Most security systems can be switched off temporarily for 

cleaning, transfer of exhibits from one case to another, etc.  There 

is a great temptation for security staff to switch off systems so that 

they are not bothered by alarms, justified or otherwise, calling for 

their intervention.  This surely explains the mysterious thefts which 

have taken place in premises featuring sophisticated security equipment 

which, for no obvious technical reason, has failed to operate at the 

critical time. 

b) Measures to promote the use of security systems 

Being in the no man's land between dreams and reality, the world 

of art and culture, more than many other worlds, is one of contradiction 

between proclaimed intentions and practical actions.  The extent to which 

security equipment is used is a perfect illustration here.  The 

importance of protecting the cultxoral heritage is loudly proclaimed; 

but the negligence displayed by so many persons responsible for important 

collections, both private and public, remains astonishing.   In the case 

of private owners, who surely have a direct interest in protecting their 

own property, this negligence is presumably due both to a long period of 

impunity and to the difficulty of obtaining information.  Burglaries 

remained 
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the exception for a very long time, and the vast majority of people spent 

their entire lives without ever suffering one.  Over the last few years, 

the danger has increased considerably, and no one is any longer immune; 

but most owners of even valuable property only become aware of this 

when they are eventually robbed.  Again, it is not always easy for them 

to obtain reliable information about the best devices to install and how 

they work.  Almost all private dwellings have virtually no serious means 

of protection.  Almost the only exceptions are the commercial galleries, 

which have learnt the hard way by many experiences of theft, and a few 

major collectors, artists or families of artists who know the value of 

the property in their possession. 

It may at first sight be assumed that the situation of public 

collections is much better in this respect. 

This is probably not the case, although the interpretation of the 

documents obtained clearly shows the difficulty of reaching precise 

conclusions.  The results of an Interpol survey of a nximber of national 

bureaux are given on page 41, and the relatively optimistic statements 

about France and Italy will be noted.  But at the same time the record 

of thefts declared in the two countries is alarming: 

Thefts committed in      1970    1971    1972    1973    1974 

France: Museums 37 36 67 53 68 

Churches 227 211 212 245 320 

Italy: Museums 13 52 40 41 29 

Churches 116 165 165 194 373 

The contradiction between these relatively optimistic statements 

and the alarming true figures is presumably due 

¥ 
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to the reluctance of those in charge of public collections to publicize 

their misfortune, exacerbated by the fear of attracting even more thieves 

by drawing their attention to their weakness in confronting them. 

In fact, on the basis of numerous personal contacts in the last 

twelve years, it is certain that the situation of public collections» 

although better than that of private collections, is very far from 

satisfactory, and it is not improving.  Although modern technical 

facilities are increasingly being used, at least in large museums, this 

increased security certainly does not make up for the growing inefficacy 

of the old means of protection.  For instance, churches were for a long 

time protected both by traditional respect and by the fact of their being 

living institutions firmly entrenched in the everyday life of society. 

But thieves are no longer afraid of hellfire, and throughout Europe 

thousands of churches are now virtually abandoned, with no congregations 

and no regular priests, in the middle of a deserted countryside.  Again, 

the fundamental element of security in museums remains that of human 

supervision, which is in most cases provided by honourable, responsible 

men who, however, are selected largely on the grounds of being unable to 

do a more active job: war invalids, the victims of industrial accidents 

and pensioners are perfectly respectable and capable of maintaining order 

amongst groups of schoolchildren or tourists, but they cannot stand up to 

organized and determined thieves.   Again, recruitment for jobs of this 

kind today is becoming more and more difficult, and working hours and 

conditions are becoming less arduous;  hence, this relaxation of human 

supervision, in the face of ever increasing 
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risks, is far from being offset by the progress of technical facilities. 

To conclude on this point, there is no getting away from the fact that 

the scale of thefts frcm public collections is unprecedentedly high 

today.  It is therefore surely worth while considering measures to 

arouse interest in security problems and devices, because such interest 

often seems to arise today only after an initial loss.  The most 

important of these measures can be classified under three headings: 

- Information and advice.  Safety devices are of varying degrees 

of complexity.  They become much more effective when several different 

types are used in combination, but the choice of individual devices and, 

even more, the choice of a combination of devices, must be based on the 

nature of the objects to be protected and the premises in which they are 

housed.   If a security system is to be effective, therefore, a prior 

technical study by an able specialist is essential.  This study will 

not be complete umless it also gives a fairly accurate idea of the cost 

of the system, including installation, and the operating cost, including 

that of maintenance and replacement of the most delicate components. 

Such a study must be carried out by a team including specialists in both 

security problems and the technical equipment used. 

As the risk has increased, so, too, has the number of firms 

concerning themselves with security problems.  The disadvantage is 

that they supply both advice and the hardware, so that, without casting 

doubt on their good faith, there is nevertheless a risk that they will 

tend to reconmend the use of their own equipment, even if it 

>' 
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is not the most suitable for the particular problem in hand.  Again, 

many new firms are relatively inexperienced in the field.  It is 

therefore highly desirable that the possessors of art objects, and 

indeed also the security system firms themselves, should be able to 

benefit from the experience and documentation of objective official 

agencies. 

As Table 2 shows, such agencies now exist in several countries. 

They do not exist in all countries, and they are also not always open 

to all potential users.  It is therefore highly desirable that they 

should be set up in every country and should be open to all.  They 

should not, however, be concerned merely with theory and design, 

without direct contact with practical situations.  The answer is not 

to set up information and advisory services devoted solely to this 

task but an agency specializing in the wider field of security services 

for works of art.  The various activities concerned will emerge from 

this study.  Our aim has been to draw attention to the particular 

importance of this information and advisory function. 

- Direct or indirect financial intervention (in the form of 

subsidies) is the only approach which can be recommended for public 

collections in the widest sense of the term (churches, museums, public 

historic monuments, etc.).   It is the responsibility of the State to 

provide its own protection for collections under its own control and to 

help other bodies subject to its authority or control to take the same 

action.  In this connection, we wish merely to draw attention to the 

abysmal situation of many public collections and the vital need for 

action to be taken on a large enough scale to provide a measure of 

genuine security:  the precise action to be taken will vary according 

to the countries, 

■   ' - ^   ^ ,     . r .-■-■.■ ■« '■-.-. 
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regions and collections concerned, but can be classified under three 

main headings: - * 

.  systematic development of technical security devices (matched 

to specific conditions and, in particular, possibilities of 

human intervention); 

. raising the standard of seciarity staff (not only improving pay 

but also coordination of methods of selection, service and 

training with the police force and fire service); 

. elimination of risks which cannot be guarded against without 

excessive expenditure - i.e., closure of small museums, removal 

of valuable objects at present in churches or other premises 

without serious security, possibly replacing them by copies or 

various substitutes. 

The action to be taken is admittedly large in scale and extends 

beyond current practice in most European countries.   It is bound to 

meet with resistance and economic, financial and psychological 

objections^.   In any case, there is no getting round the fact that 

effective control of illegal traffic in works of art will probably be 

impossible as long as thousands of churches and museums throughout 

Europe are left open and exposed for criminals to help themselves and 

to use as training grounds. 

^ The latter apply particularly to the closure of small museiims and 

the grouping together of objects belonging to churches which have 

been almost abandoned.  But the grouping of objects in this way, 

whether from museums which have been closed or from virtually 

deconsecrated churches, is the only economic way of protecting 

objects which are currently left defenceless. 
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- For private collections, in addition to the information and 

advisory campaign recommended above, there could be two forms of 

incentive: 

. The first incentive would be fiscal.  The machinery would be 

the same as that used in all countries wishing to induce individuals 

to collaborate in a scheme which is in the pxiblic interest, namely, 

to grant tax relief on all or part of the capital expended on security 

systems.   Such arrangements are already used in most countries to 

facilitate the upkeep of privately-owned historic monuments;  there is 

therefore no reason why they should not be extended to security systems. 

It should merely be noted that the public aid which tax reliefs 

constitute is felt to be more acceptable for the upkeep of buildings 

which, irrespective of their legal status, form a physical part of the 

national heritage in which they are rooted, than for the protection of 

art objects which can more easily be exported and which are too often 

felt to be primarily a vehicle for purely financial speculation. 

. The second incentive would be via the insurance companies. 

Art objects contained in a private property are usually insured against 

theft, but in two different forms.  The most common is a global 

insurance which covers all the objects contained in a property up to a 

certain limit, it being the responsibility of the victim, in the case 

of theft, to prove the existence and value of the stolen objects.  The 

second form is approved-value insurance, which covers specifically 

identified objects for a predetermined sum.  This is the only form of 

insurance which provides a genuine guarantee, at least for important 

objects, and it also enables the insurance company to stipulate that 

serious security measures be taken, consistent with the nature and 

situation of the objects covered.  However - 
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inevitably, because it provides better cover - it is appreciably more 

expensive, so that many owners do not use it (in fact, it seems to be 

used only by the possessors of particularly rare and valuable objects). 

A possible approach would be new regulations requiring the 

approved-value insurance formula to be used for all art objects above 

a certain value (or, in negative terms, it might be stipulated that, 

in the event of loss or theft of art objects, the compensation payable 

could only exceed a certain value provided that an explicit 

approved-value form of insurance cover existed) - insurance companies 

would probably furnish this approval only for objects covered by a 

suitable protection system. 

It seems that such an arrangement need not be based on government 

regulations but could result simply from concerted action by the 

principal European insurance companies,-  however, it also appears 

that the latter are not yet all inclined to take this concerted action 

and that they would appreciate an official stimulus, so that they could 

not be accused of using protection of the cultural heritage as a pretext 

for stipulating a form of contract involving higher premiums. 

X 

X   X 
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TABLE 1.   USE OF MODERN SECURITY SYSTEMS 

In 1975 Interpol carried out a survey of 18 countries particularly 

concerned by thefts of art works on the use made of modern technical 

devices for protecting public collections. 

For the six countries of the EEC included in this survey, the 

information obtained can be summarized as follows: 

■r    :- 

GERMANY;  The principal museums are equipped with mechanical and 

electronic protective systems;  electronic systems are seldom used 

for churches, galleries and private collections, and mechanical 

systems are insufficient although the situation is improving.  Many 

museums protected by a combination of several electromagnetic systems 

may be regarded as adequately protected. 

BELGIUM;  Electromagnetic protection systems have been installed in 

an increasing number of museums during the last few years (the Belgian 

office of the ICOM gives a detailed analysis of the various systems and 

the results obtained).  Well equipped buildings may be regarded as 

reasonably protected, but the effectiveness of the protection always 

depends on the speed of human response, which cannot always be 

guaranteed. 
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DENMARK:  Electromagnetic protection systems are used.  To cover the 

response time, i.e., the time elapsing between the triggering of the 

alarm signal and the arrival of the police, a conventional internal 

alarm system (bells, whistles, etc.) is also used, to combat vandalism 

and sabotage in particular.  The equipment installed is considered 

appropriate. 

FRANCE;  The main museums are equipped with a variety of devices. 

Churches mostly have neither modern security systems nor even, in 

most cases, passive mechanical protection (barred windows or reinforced 

entrance doors).  Private galleries are usually satisfactorily 

equipped, mainly owing to pressure from the insurance companies. 

Private collections are mostly poorly defended, sometimes lacking even 

the most elementary protection. 

ITALY:  Most large museums have closed-circuit television systems and 

nighttime volimietric protection type alarms.  The most valuable works 

are often also protected by local type devices.   Similar devices - 

except for television - are used in churches and by individuals.   On 

the whole, these devices are regarded as adequate "even if criminals 

succeed in circumventing the obstacles placed in their path to protect 

works of art". 
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UNITED KINGDOM; A large variety of devices are used in museums. 

Some galleries and private collections have similar equipment ... 

Churches, on the other hand, are usually unprotected and are for 

this reason extremely vulnerable. 

X 

X   X 

;; ■§* 

■'^ '■". 
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Table 2.   Information on security systems 

The same Interpol survey also enquired about the possibilities open 

to public or private users for obtaining objective information on the 

most suitable security methods and systems for their situation. 

The answers given by the EEC member countries consulted were 

as follows: 

GERMANY;  Each Landeskriminalamt, as well as the police forces of certain 

towns, have advice bureaux open to the public.  The insurance companies 

make the conclusion of certain contracts conditional upon the adoption of 

security measures, or grant premium reductions where appropriate devices 

are installed.   In some provinces, the advisory function is performed by 

the police. 

More generally, the police play an informative role:  lectures, 

distribution of information, and checking of alarm systems.  The police 

mount information campaigns using the press and audiovisual media. 

BELGIUM:  Until 1973, there was a national association for the prevention 

of violence, thefts and all forms of acquisitive crime (ANPAMA), which 

carried out studies and provided recommendations in the field of security 

from its foundation in 1966 until 1973, when it was forced to close owing 

to lack of funds. 



- 45 - XII/757/76-E 
Orig.:  F 

DENMARK: A Crime Prevention Council exists under the auspices of the 

Ministry of Justice, made up of representatives of the various interests 

concerned.  Police laboratories are also empowered to act as advisers. 

FRANCE: A system of collaboration has been instituted between the police 

and the museum authorities for the study and dissemination of information 

about security. ,.. _. 

The author' wishes to add that a specialized security bureau has been 

set up in the Direction des Musées de France;  this is an internal body 

which cannot be consulted by outside users. 

ITALY:  A commission under the Ministry of Education existed for several 

years and performed a similar function to that of ANPAMA in Belgium. 

UNITED KINGDOM:  There is a security adviser responsible for security 

matters in national galleries and musexims. 

The Metropolitan Police have a special department;  regional and 

local police forces also act as advisers within the limits of their 

areas. 

XX 
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2. Identification of missing objects 

Clearly, there can be no serious chance of recovering a missing 

object unless its precise description is available-  Here again, the 

negligence of ovmers reaches astounding proportions:  a high 

percentage of theft victims are unable to give a detailed description 

of the objects of which they have been robbed.   "A landscape.... with 

cows....", "an old chest of drawers....", "a negro statuette....", 

without any further details.  Public collections are more adequately covered 

in this respect, the objects comprising them normally featuring in a 

descriptive inventory.  But even in this case the description may not be 

very detailed, and formulas of the type "a Greek vase....", "the prow of 

a dugout....", "a female nude....", afford a somewhat limited basis for 

a systematic search.   It therefore becomes clear why so much importance 

is attached at colloquia and seminars and in articles on thefts of art 

works to as detailed as possible a description of objects liable to attract 

thieves. 

Of course, it is impossible to know in advance which objects are 

going to be stolen or sold illegally.  Because a description must be 

given once the crime has been committed, it is essential for a description 

of the objects likely to be involved - i.e., of all objects - to exist in 

advance.   Hence the idea, at first sight convincing, of compiling general 

inventories of cultural property in all countries. 

On this point, too, it is essential to remain clear and realistic. 

Various concepts must be clearly distinguished from each other. 
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1) First of all, the instrument and the objective of the work 

imdertaken should be examined separately - the instrument being the 

method of analysis and description of the objects, and the latter the 

inventory itself. 

The method of analysis is therefore a prerequisite:  the agreed 

language which must enable the various agencies concerned with art 

objects to understand each other without ambiguity and to exchange 

information easily.  Now this method, or methods since they must 

necessarily differ according to the type of object concerned, are 

not currently standardized in Europe, nor indeed within any of the 

European countries (at least as regards all the main categories of 

art objects). 

This does not mean that such standardization is inconceivable, 

and in fact, its achievement is not all that remote.  After all, 

Europe has sufficient cultural and artistic unity for identical 

conceptions to exist of the essential characteristics of the main 

categories of art objects.  Again, professional and corporate 

relations between specialists in the different sectors (paintings, 

drawings, antiques, etc.) are already frequent and trustful. 

Adoption of a common language is therefore not inconceivable:  but 

one has to know what one wants to say and to whom. 

At present, methods of analysis and description are normally 

conceived and applied by specialists, who are often highly 

qualified in their own - primarily scientific - fields, so that 

they naturally tend to be as precise and comprehensive as possible. 

The fact that this is a general phenomenon is borne out by the 
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increased volume of catalogues of temporary exhibitions in the last 

twenty or thirty years.  This objective of maximizing precision was 

for a long time held back by the rudimentary nature of the means . 

used.  As long as it was necessary to write cards which an ordinary 

person - even if specialized - could himself prepare and consult, 

limitation of the amount of material included on them was unavoidable. 

With the appearance of more sophisticated equipment for their physical 

preparation and for consulting them, the tendency is naturally to make 

the analysis as detailed as possible.  Although we do not dispute the 

value of these elaborately detailed analyses for scientific purposes, 

they do not necessarily meet - or rather, they go beyond - the needs 

of the location of stolen objects (or objects liable to be involved 

in illegal traffic),  The type of broad outline description required 

can, of course, be derived from an elaborately detailed description, 

but only if the latter includes all information regarded as essential 

by the agencies responsible for checking illegal traffic - i.e., at 

present, the customs and the police. 

With regard to methods of analysis and description, therefore, 

we may conclude that it is essential for absolutely identical 

terminology to be used in all European countries, descriptions being 

compiled by teams comprising not only specialists in art, archaeology 

and ethnography, but also the police.  Computer personnel must also 

be involved, because a method of inventorization not suitable for 

computerization is inconceivable today.  In other words, the police 

and computer representatives 
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on these study groups should not play merely a secondary part and sit 

at the bottom of the table:  instead, their opinion should be a 

decisive element in the choice of methods of analysis and description. 

2) Once a common language has been adopted, a start can be made 

on the systematic compilation of cards, and then of inventories, which 

are merely a combination of all cards prepared for a particular group 

or category of objects.  After this, publications can if appropriate 

be drawn up from these cards and inventories.  With regard to the 

latter, in particular, there are three possible levels: 

a) The highest level, which is intellectually the most tempting, 

is obviously a complete inventory of the cultural property existing 

in each country (this would automatically provide a complete inventory 

of the entire cultural property of Europe if the national inventories 

were compiled on identical bases).  This objective is not considered 

to be feasible, for reasons of logic, law and fact: 

- Logic:  a complete inventory can only be drawn up of a 

precisely defined category.  However little agreement exists on the 

precise content of the concept of a "prie-dieu", it is possible to 

inventorize all prie-dieus existing at a specific time in the churches 

of a given town or province.  On the other hand, it is impossible to make 

a complete inventory of an ill-defined category.  But it is hardly 

necessary to emphasize that the concepts of "cultural property" or "art 

objects" are everywhere vague and subject to fluctuations in research, 

taste or fashion. 

- The second objection is connected with the legal status of art 

objects.  A high proportion of them - _ 
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belongs to public or quasi-public institutions:  states, provinces, 

regions, départements, m\inicipalities, public establishments, 

churches, etc., or to nonprofit associations.  For all such 

institutions, the State may compulsorily require registration in an 

inventory of all the articles which they hold, or may recommend such 

registration using pressure or persuasion.  This registration is 

xinlikely to meet with serious objections on the part of owners acting 

on behalf of the community.   In the free societies of Europe, however, 

private property is important, and there are indeed a large nxjmber of 

private collections in Europe, where there is also an active trade in 

art.  While it may be possible to wish for and to propose the 

registration in official inventories of privately owned objects which 

obviously form part of the national cultural heritage just as much as 

their publicly owned counterparts, it is not possible to make such 

registration compulsory, as this would involve powers to verify the 

exact status of private collections and monitor changes of ownership 

- i.e., the imposition of close and continuous control of private 

property in a manner totally inconsistent with liberal beliefs. 

However, the latter does not preclude voluntary participation by 

private collectors in the compilation of general inventories, but 

there is no concealing the fact that, in some countries at least, 

many owners would be reluctant to cooperate for fear of arousing 

the interest of the tax authorities or even of potential thieves. 

- Finally, the third obstacle is a practical one.  However, 

since it is already encoiintered at the next level of possible 

inventories, we may go on direct to discuss that level: 
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b) The second level is that of specialized inventories of 

categories of articles of specified legal status and physical 

location.  The logical obstacles mentioned above disappear, as 

also do the legal obstacles, if it is decided to limit the 

inventories to public collections or to parts of private collections 

subjected to precise controls under specific regulations.  Much 

more progress has been made at this level:  wherever special rules 

apply to the protection of certain objects, one or more inventories 

are kept of them;  similarly, inventories of public collections 

exist everywhere.  For the nine countries covered by this study, 

this means that there are several thousand inventories which, at first 

sight, it may be thought could easily be used to compile national, or 

even European, inventories of pi±>licly-owned objects and protected 

privately-owned objects.  However, although such an aim is more 

modest than that of the general inventories considered earlier, it is 

still far from feasible, this time for purely practical reasons - 

chiefly, the total inadequacy of resources of both staff and equipment. 

To consider museums alone, of which there are several thousand in Europe, 

all in principle have one or more inventories.   In theory, therefore, 

their consolidation in a single document is conceivable, but closer 

inspection shows that these inventories were often compiled very long 

ago and, except for the major establishments, tend to be exceedingly 

rudimentary.  For example, whole series of objects have either not yet 

been photographed at all or have not been photographed in accordance 

with standard rules.  For a true consolidation, therefore, it would be 

necessary not only to adopt uniform rules of description for all 

establishments as from a given date but also to revise all existing 

inventories 
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so as to adapt them to these new standards.  With the present situation 

of museum staff and documentation in Europe, there is no doubt that such 

a task is in practice not feasible.  Again, we have only considered 

museums, which in this connection are probably in a better position than 

other public collections. 

As in the case of security systems, there is once again a big gap 

between possibilities and intentions on the one hand and actual action 

on the other:  intellectually and technically, it is already perfectly 

feasible, at least for certain categories of less numerous and more 

intensively studied works, such as paintings, to compile complete 

inventories of public collections at na,tional level and hence at 

European level, if identical rules of description were adopted from the 

beginning.   In practice, however, such an undertaking would not be 

feasible at present owing to the inadequacy of the management resources 

of pijblic collections in much of Europe.  Such a programme would be of 

inestimable value not only as regards security but also - if we may be 

allowed a slight digression - for the achievement of a more profound 

knowledge of European art and culture.   It is true that the masterpieces 

of Europe's collections are known and disseminated in hundreds of widely 

differing pviblications - differing because of the variety of their 

aims - but there are still tens of thousands of more modest and relatively 

unknown works and objects which are scattered in museums, historic 

monuments and churches, and are expressions of the underlying currents of 

European thought and civilization, just as much as the well known 

masterpieces.   At present, these works are inventorized 



- 53 - XII/757/76-E 
Orig.:  F 

by different techniques and methods;  they have not all been photographed, 

and are mostly unpublished.  A European programme of systematic 

inventorization followed by publication, of a few categories of works 

only, would certainly be a far better demonstration of Europe's 

determination to defend and exploit a vast common heritage than declarations 

of principle. 

c) A third possible level of inventorization brings us back to the 

subject of this study.  This would be an inventory of stolen or missing 

objects (except, of course, for unidentified objects such as the products 

of clandestine excavations).  Modest as such a project might initially 

appear, there is no doubt that the tracing of a stolen work is greatly 

facilitated by wide publicization of its description.  Such pxiblicization 

is at present still effected by exceedingly unsophisticated means. 

The theft victim gives as detailed a description as he can of the 

stolen objects to the national police forces.  The latter circulate this 

description at national level and, if they see fit, also internationally. 

At national level, it is normally circulated to police and customs 

authorities and the relevant professional circles (dealers, auctioneers 

and museioms).  Descriptions are circulated internationally through 

Interpol to the various national police forces outside the country where 

the theft took place, where it is considered that the object might go to 

the countries concerned, and they are then circulated from police 

headquarters throughout these countries.   In addition to this official 

information, there are reports in the press, on radio and on television, 

but only in the case of major incidents. 
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All this is by no means ineffective, but there is nevertheless 

no systematic procedure;  in particular, descriptions are mostly 

incomplete, and they are circulated by printed documents, photocopies 

or duplicated copies which are often indistinct.  A much more 

widespread and systematic circulation could be achieved today by 

modern techniques - in particular, computers.  Although the 

compilation of a complete index or inventory of objects liable to be 

stolen appears to be out of the question in view of the vast number 

and variety of the objects concerned, it certainly appears that such 

an index might be established in a specific area such as the EEC 

exclusively for those objects whose disappearance has been reported, 

because, in spite of the increase in such crimes, there are far fewer 

of them.:. 

However, if the preparation and use of such an index are to be 

truly effective, individuals, experts or, more probably, mixed teams 

of specialists must be involved:  methods of criminal detection, of 

course, but also a knowledge of the main categories of objects concerned 

in the usual illegal channels - i.e., adequate artistic and 

archaeological training - and, finally, experience of computer techniques. 

It is quite unrealistic to imagine that a large number of such teams 

could be set up at various points throughout Europe.  What would be 

feasible is a two-tier organization, based, incidentally, on the system 

which more or less exists at present (see below), as follows: 

- on top, a European agency for the suppression of illegal traffic 

in art works (whatever name it may be given); 
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- in each country an equivalent national agency. 

The formation of mixed teams - policemen, art experts and computer 

specialists - as suggested above, would be necessary only in these 

agencies:  the national agencies would liaise between the normal police 

and customs authorities in each country and the central European agency. 

Let us consider a practical example.   If a theft is reported in 

the area of a police force, the latter would transmit the details to 

national police headquarters, giving as full a description as possible, 

but drafted in ordinary language.  On the basis of these particulars, 

national police headquarters would draw up a missing objects record 

card using the agreed methods of description which can be computerized 

and would pass it on to the European agency, which would maintain a 

ccamplete file of missing objects throughout Europe.  The latter would 

in txirn forward the details to the national police forces concerned, 

using the same "modern" language. 

Similarly, the normal authorities, when confronted with a doubtful 

object, would consult the national agency in "ordinary" language;  the 

latter, having "translated" the description of the doubtful object, 

could ascertain whether or not it featured in the central index of 

missing objects. 

This proposal would, therefore, not mean revolutionizing but 

modernizing existing methods, so that the circulation of information 

and the tracing of missing objects would be considerably facilitated 

by means of ten teams of competent men well equipped with computers 

(nine national teams and one European).  However, in the future as in 

the past, there can only be a serious chance of recovery if a proper 

description of the missing object 
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exists, together with a sufficiently detailed photograph. 

X 

X   X 

Our conclusion on this matter of identification is therefore that 

the essential requirement - which is perfectly feasible - is the 

development of ccnunon methods of description of objects by mixed teams. 

If such methods were used, extensive files and inventories could 

be compiled;  this has hitherto been impossible because of the variety 

of unsophisticated methods currently used. 

These files and inventories, prepared on a uniform basis throughout 

the nine countries of the EEC, would constitute an effective means of 

identification.  At the same time they would greatly facilitate the 

control of illegal traffic, by aiding the reporting and tracing of 

missing objects.   In this particular case, the paradox that an art 

object can only be used by exposing it to danger is resolved.  On the 

contrary, the best cultioral use here coincides with the development of 

security.  This is perhaps one reason to hope that Europe will take 

positive action in this respect. 
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It should be stressed that the relative importance of record cards 

and inventories differs as between public and private collections.  For 

the former, which by definition must not be in any way secret, the two 

concepts merge, the inventory being merely a compilation in a certain 

order of the cards drawn up for each item in the collection.   In the 

case of private collections, on the other hand, the vital point for many 

owners is the preservation of confidentiality.   It is readily 

understandable that these owners are hesitant about inventories drawn up 

and used by persons other than themselves, which would entail the 

divulgation of their property.  However, if the same owners were 

themselves to draw up cards conforming to the same methods of analysis 

and description as would be adopted by the public collections, there 

would be no disadvantage as long as they kept the cards in their own 

possession.   Indeed, far from being dangerous, these cards would 

substantially improve the chances of retrieving the objects if stolen, 

by enabling the authorities concerned quickly to give a comprehensible 

description.  At present, however, many owners do not clearly 

distinguish between inventories and record cards and, being worried 

about the former, they do not bother to compile the latter.   It would 

therefore be useful for the official bodies in charge of protection of 

the national heritage to undertake a publicity campaign on this point 

in each country.  Once again, the cooperation of the insurance companies 

would probably be helpful in promoting a campaign of information and 

encouragement. "^ 

X 

X   X 
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Table 3.   Schedule of inventories of art objects and cultural property 

Germany:  Inventories of public collections are kept by the managing 

authorities. 

Under the law of 6 August 1955 on the protection of the German 

cultural heritage against export, works of art and other cultural property 

the export of which would represent a siabstantial loss to the German 

heritage must be registered, in the Land in which it is kept, in a list 

which must be regularly updated (by additional entries or deletions 

where appropriate).  These inventories, compiled on a Land basis, are 

consolidated at Federal level. 

Belgium:  Under Article 17 of the law of 7 August 1931 on the conservation 

of moniaments and sites, "an inventory of movable objects belonging to the 

State, provinces, municipalities and public establishments, the 

conservation of which is in the national interest from the artistic point 

of view, shall be drawn up at the request of the Minister of Science and 

Art by administrations or public establishments or the royal commission 

on monuments and sites.,.." 

All kinds of museums draw up their own inventories.  There are 

standard forms of record cards, but their use is neither compulsory nor 

systematic.  Since its inception, the Institut royal du patrimoine 

artistique has been compiling a systematic inventory of the national 

artistic heritage.   For this purpose it undertakes, in particular, 

systematic campaigns to photograph monuments and public collections, 

and also private collections where the owners agree. 
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Belgium thus appears to be the most advanced country in Europe 

in this respect. ,,^,,. 

Denmark;  There are several inventories for particular categories of 

art objects and works, in particular: 

- an inventory of ancient art objects discovered, which in principle 

are the property of the State (unless an individual can establish 

a rightful claim), wrecks more than 150 years old, and buried gold 

and silver objects and old coins; 

- an inventory of Danish churches, covering both buildings and objects; 

- ethnographic objects from the National Museum and the provincial 

museums are also svibject to general inventorization rules, which 

are in fact applied with some flexibility. 

France:  Art objects, both public and private, subject to a special 

protection measure (listing or registration in a supplementary inventory) 

are inventorized by the Service des monuments historiques, which is an 

agency of the Secretariat ^ la Culture (about 80,000 objects). 

All museums are required to keep an inventory.  The inventories 

are kept by the main establishments in accordance with their own 

individual practices.  Provincial museums (run by départements, 

municipalities or nonprofit cultural associations) keep their inventories 

in registers supplied by the Direction des Musées de France and in 

accordance with the rules stipulated by that body. v ;, 

't 

in 
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Under the decree of 4 March 1964, together with the orders of 

25 May and 8 June 1971, a general inventory agency for the monuments 

and art treasures of France was finally set up in the Secretariat 

d'Etat k  la Culture.   Its very ambitious aim is to establish and 

publish a complete inventory of public and private cultural property 

(the latter subject to the owners' consent).  The agency has 

prepared standard forms for the description of the main categories 

of property and has already drawn up and published a number of 

inventories covering specific geographical areas.  For the present 

it is impossible to fix a term for this enterprise, which is by its 

nature a long-term operation. 

Ireland:  Protection of monuments and archaeological objects is 

provided for in the National Monuments Act 1930 (26 February) as 

amended on 22 December 1954.  A list of the monxmients covered by 

these texts is kept.  Discoveries of archaeological objects must 

be reported within 14 days to the Keeper of Irish Antiquities. 

Museums and other institutions keep an inventory of the objects 

in their possession. 

Italy: The legislation and situation are similar to those of France 

(although State powers are more extensive in certain respects). 

A procedure exists for the special protection of public or 

private property of particular interest to "political or military 

history, literature, art and culture in general".  The list of 

objects notified is kept at the Ministry (at present, the Ministry 

of Cultural Property and the Environment) and in each regional ) 

prefecture concerned. 
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Museums and other public institutions maintain inventories of the 

property in their keeping.  The Central Institute for Cataloguing and 

Docxomentation, which is a department of the Ministry (of Cultural 

Property ...,), has instituted a project for the consolidation, revision 

and unification of these inventories, no term for which can be fixed. 

In addition, the State has published several volumes of inventories of 

the artistic property of several provinces, but these may be regarded 

as out of date. 

Luxembourg:  The principal body concerned in this field is the National 

Museum, which has established standard forms of record cards and 

inventories which it uses itself and whose use it also recommends to 

other museums and to private collectors. 

Netherlands: The list of property (movable and immovable) covered by 

special protection measures is kept by the "Monuments Council", which 

sends copies to the relevant provincial and municipal administrations. 

The various bodies managing collections keep inventories thereof 

in accordance with their own standards. The Ministry of Culture has 

set up a study group for the rationalization of cards and inventories. 

United Kingdom:  The system is extremely flexible.  There is no "listing" 

for movable objects.  The various institutions keep their own 

inventories by their own rules.  This high degree of legal flexibility 

is tempered by the influence of the big institutions (National Gallery, 

British Museum, etc.) and corporate associations. 

It: 

X   X 
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The following conclusions may be drawn: 

1) No country has a legally compulsory system of cards or inventories. 

2) In countries where certain property is subject to special protection, 

inventories are kept, usually at several levels - central and local. 

These inventories may cover privately-owned property where the 

latter may be subjected to this special protection. 

3) The inventories for pviblic collections are kept by the authorities 

responsible for them. 

X 

X   X 
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3. Regulation of excavations and archaeological sites 

Throughout the world, public opinion has now become very conscious 

of the plunder of archaeological sites.  The newly independent 

countries bitterly recall the pillage of objects from their soil not so 

long ago by the rich and powerful of the time, which was perfectly 

consistent with contemporary legal and ethical conceptions;  and the 

spoliation of ethnographical and archaeological remains still continues 

in many of these countries.  Those of the old societies which, not 

long ago seemed to have arrived at the scepticism of maturity are now 

feeling the dangers of overfast technical progress and suddenly regaining 

a taste for their past.  Both the old and the new nations, therefore, 

now agree that the archaeological remains which bear witness to this past 

should be respected.  This explains the number and precision of the 

international instruments concluded in this field over the last twenty 

years:  a recommendation on the international principles to be applied 

in archaeological excavations adopted by UNESCO in 1956;  the 1968 

recommendation on the preservation of cultural property endangered by 

pxoblic or private works;  and the 1970 convention which aims more 

generally to prevent all forms of illegal traffic in cultural property 

but also expressly refers in several places to the problem of excavations. 

Within Europe, the 1969 Convention on the Protection of the Archaeological 

Heritage is specifically devoted to this problem.  World opinion therefore 

now seems to be unanimous in considering that each country has not a right 

but a duty to protect archaeological sites against clandestine, or merely 

clumsy, excavations. "> # 
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The foundations of the relevant regulations are roughly the same 

wherever precise texts exist:  excavation is prohibited without 

permission even on one's own land;  the State may authorize scientific 

institutions to excavate on land belonging to third parties;  and 

treasure trove, found, for example, during public or private works, 

must be declared.   However, the degree of precision anddetail of the 

provisions varies according to the seriousness of the risk of 

clandestine excavations in the different countries.  Thus - quite 

naturally - the Italian legislation is the strictest:  it provides, in 

particular, that in all cases - excavations organized by the State or on 

its behalf, excavations by owners with permission, or treasure trove - 

the finds belong to the State, and the owner of the site is entitled 

merely to compensation.  The French legislation is also very detailed. 

Other countries, on the other hand, have no special provisions regarding 

excavations and simply apply the more general provisions intended for 

the protection of ancient monuments (UK) or sites of historic, artistic 

or scientific interest (Belgium). 

The views prevailing on this subject are thus already almost 

identical, as is also borne out by the existence of international 

agreements.  The first of these has only the force of a recommendation, 

adopted by UNESCO at its ninth session in 1956, but it is noteworthy 

among instruments of its kind for the precise and concrete nature of 

many of its provisions.  The second document, which is binding on the 

countries which have ratified it (all the Nine except, for the time 

being, Ireland and the Netherlands), is the European Convention on the 

Protection of the Archaeological Heritage, signed in London in 1969. 

Given the existence of such a recent agreement, one may wonder whether 

it is appropriate to contemplate measures other than 

• * 
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the straightforward application of this agreement by each party to it: 

all that is necessary, it might be thought, is for the contracting parties 

to be more vigilant about the trade in art objects and purchases by 

museums and official institutions, and for them to cooperate more 

intensively in pursuance of Article 5c of the Convention^. 

It must, however, be admitted that this is one of the points on 

which purely legal provisions are considered least effective, because 

several factors easily combine to render them ineffective. 

# ■ r'   ■   .   '.  ••: .,:■■.,. 

At international level, once an object has entered the commercial 

circuit, it is very difficult to stop it if its description is not known 

from the beginning, as in the case of the products of clandestine 

excavations;  identification from a description will, in any case, not " 

be easy, except with famous objects.   It is virtually impossible to 

verify statements made about the origin of a statuette or fragment of 

a vase which looks the same as hundreds of others, at least to anyone who 

is not an absolute expert.    , . 

The traffic must therefore be prevented at the beginning, but here 

again several factors conspire to impede the application of the 

protective laws.  There is the physical factor that it is difficult to 

keep watch over archaeological sites whose boundaries are ill defined 

and which are often remote from centres of population.   In addition, 

there are psychological factors:  the clandestine excavator does not 

consider himself to be a real thief, and he is not always regarded by 

others as such;  an owner digging on his own land feels that he is 

exercising his legitimate rights, and it is he who 

J 

^ "Each party undertakes to .... c) do everything possible to bring to 

the knowledge of the competent agencies in the State of origin, being 

a contracting party to this Convention, any offer suspected of having 

originated from clandestine excavations or from misappropriation from 

official excavations, together with all relevant details." 
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considers that he has been robbed if what has been found on his land 

is taken away from him in return for often derisory compensation. 

This brings us, finally, to the economic factor, which is important 

particularly in the case of finds made during large-scale public or 

private works:  the high cost of interrupting work on a modern 

construction site.  For all these reasons, the protective regulations 

often tend to be honoured in the breach, as is borne out by the example 

of Italy, which has both the strictest legislation and the worst record 

of spoliation. 

This does not mean that nothing can be done:  every measure likely 

to limit the traffic in art objects in general can contribute to 

limiting that in archaeological finds;  however, these controls are 

liable to be effective almost exclusively in the case of highly 

characteristic objects, such as the famous Euphronius krater^, and this 

is why such measures should be retained in principle, in readiness for 

such cases should they arise.  Apart from this, the only means of 

retaining the products of less important excavations, if this is 

considered desirable, is to deploy substantial resources to organize 

official excavations on a number of well-guarded sites and to obtain 

the cooperation of owners and contractors by promising them substantial 

compensation if they collaborate, rather than threatening them with 

fines for deception. 

X 

X   X 

^ The Euphronius krater was bought for a million dollars in 1972 by the 

Metropolitan Museum of New York.  The Italian police regard it as 

the product of illegal excavation and export.  The official vendor, 

however, is a Lebanese collector who obviously obtained it from a 

lawful source (Informations UNESCO No. 679/680-1975). 
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Section II.   Spot checks 

The usual aim of thieves and miscellaneous traffickers is, of course, 

to obtain profit from their illegal activity and hence to sell the 

objects which are its vehicle.  The property concerned is most frequently 

sold through a chain of intermediaries, so that in passing from the 

original fence to an intermediary who asks no questions, and from him to 

an honest dealer, the object gradually becomes "whitewashed" before 

being acquired by a purchaser whose good faith, in the absence of 

scientific curiosity, cannot be called into question.  This complex 

traffic, whose status is gradually transformed from the illegal to the 

legal, may all take place in the territory of a single coxintry. 

Criminals who are at all shrewd or organized, however, know (and we shall 

return to this point) how helpful it is to get the suspect objects across 

one or more frontiers in order to conceal their tracks and make it more 

difficult to retrace the chain back to its source.  Border-crossing is 

therefore a common stage in the illegal traffic^ even if it does not 

occur in all cases;  it is also very common for the final destination of 

the object to be the shop of an honest antique dealer, or it may even end 

up in the hands of such erudite and respectable customers as museums. 

The next three subsections will therefore be devoted to border controls, 

control of the art trade, and control of museums. 

1. Border controls -, 

When crossing a border, however easy-going the checks, even the 

most innocent traveller cannot fail to realize that it constitutes in 

itself a control zone in which 

^ Of course, border-crossing may also constitute the entire offence, as 

in the case of fraudulent exports by or on behalf of an object's owner. 
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customs men and police are in a position of power based both on their 

legal prerogatives and on long experience, which enables them to 

detect travellers whose credentials are questionable even if they try 

to conceal the fact. 

The border is thus a control zone for the import and export of 

art objects as for any other commodity, and it is the obvious place 

for the practical application of import and export regulations . 

However, such regulations must exist in the relevant field.  An 

examination of prevailing legislations and practices shows that the 

systems operated vary substantially.  The control of imports hardly 

exists any longer for the circulation of art objects between European 

countries;  as regards exports, the nine member countries of the 

Community can be grouped in three categories. 

The first category is made up of those countries which exercise 

no control, either in law or in fact.  These coiontries are Denmark, 

where this is true without reservation, Belgium, which, it is true, has 

a law, dated 16 May 1960, which stipulates measures "to safeguard the 

cultural heritage of the nation..." (Art 1), which, however, has never 

taken effect owing to the absence of implementing regulations, and the 

Netherlands, where the regulations in force, which are inspired more 

by economic than by cultural considerations, merely require the production 

of a certificate of "no objection" for paintings worth more than 80,000 

guilders and other art works worth more than 20,000 guilders. 

^ In some cases controls may not take place physically at the border 

itself but at customs offices within the country, as for example with 

goods carried by air or those placed in lead-sealed containers after 

examination.  The same remarks apply to internal control points. 
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A second group consists of countries which have and apply a system 

of flexible control which allows a large number of objects to pass 

unhindered.  This group includes Ireland and Luxembourg, which are not 

important centres of the art trade, the UK and West Germany.  Compared 

with the two former countries, the two latter are centres of prime 

importance for international trade, including the art trade.  Both 

have flexible regulations allowing for a wide range of exceptions.  In 

the UK, a licence is not necessary for articles worth less than E4000 

(although there are exceptions to this exception) or those imported less 

than 50 years ago;  where a licence is necessary, in deciding whether to 

grant or refuse it, account is taken of the possibility of "formulating 

a reasonable purchase offer to keep it in the country", and in fact 

permission to export is not refused if it is impossible to purchase. 

In the Federal Republic of Germany, there is, in principle, a ban only on 

the export of works of art whose departure from the country would 

represent a serious loss to the cultural heritage eind which have been or 

are in consequence registered in inventories.   If permission to export 

is refused, the authorities of the Land in which the object is located 

may, if the possessor of the object is forced to sell it for economic 

reasons, take account of the prejudice caused to him by this refusal by 

granting him tax concessions.  Finally, in both countries, the 

application of these regulations is a matter for committees and boards 

on which members of the art trade are represented.  The spirit is, 

therefore, one of control and limitation for vital works, but not of a 

systematic barrier to exports. 

The last group is composed of the two countries in which the Latin 

tradition of State power and the extent of the problem confronting them 

combine to bring about a much more restrictive policy:  France and Italy. 

For these two countries, the regulations are 

■•ii 
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in principle extremely restrictive.  The export of certain articles is 

totally prohibited (except for official temporary exhibitions), and 

for other articles the field of application of controls is very wide, 

covering virtually all archaeological property and art objects of any 

age;  finally. State powers are extremely wide, ranging from permission 

to export to categorical refusal without compensation, although there 

is provision for the purchase by authority of the object submitted for 

exportation in transit at the price declared by the exporter. 

At international level, it should be noted that the Convention on 

the Meeins of Prohibiting and Preventing the Illicit Import, Export and 

Transfer of Ownership of Cultural Property adopted by UNESCO in 1970 

attaches great importance to such control of exports.  As we shall see 

later, the countries of Europe are confronted with problems in reconciling 

this convention with the Treaty of Rome, one of whose foundations is the 

free circulation of goods, including art objects, as the European Court 

of justice has formally ruled^. 

There are, therefore, substantial differences both between national 

legislations and between international instruments, so that it appears 

difficult to formulate a clear common policy in this field. 

^ In Case 7/68, judged on lO December 1968, Commission of the European 

Communities vs Italian Republic.  Recueil des arrêts de la CJE, Volume 

XIV, pp. 625-628.  The Court decided that "goods"   were to be 

understood as products capsüDle of being valued in money and, as such, 

of forming the subject of commercial transactions .... the products 

covered by the Italian law (objects of an artistic, historic, 

archaeological or ethnographical character).... regardless of the 

qualities distinguishing them from other articles of commerce, 

nevertheless share with the latter the characteristic of being capable 

of valued in money and thus of being able to form the subject of 

commercial transactions. 
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The following remarks may perhaps contribute to such a formulation. 

On the practical level, it is difficult to evaluate exactly the 

effectiveness of the control of exports of art objects.   In Italy, 

for example, control is in principle very strict, but that country's 

record for clandestine exports - either definite or suspected - is 

the worst of all.  And, of course, everyone knows how easy it is to 

transport any art object which will fit into a case or car boot right 

across Europe.  Nevertheless, one should not be too sceptical.  On 

the practical level alone, border controls are not entirely lacking in 

efficacy, and there is no doubt that this efficacy would be greatly 

enhanced by better training and information for customs and police 

personnel in the specific field of art objects. 

In law, control of exports (and possibly also correlative control 

of imports) remains very important, because it makes the illicit 

exporter or importer into an offender.  The Italian or French authorities 

- to take the two countries with the strictest regulations - have many 

times learned of the presence on a foreign market of objects which, a 

few months earlier, were still in their own territory and which had not 

been exported with official consent.  The authorities were thus able 

to act either against the holder of the property abroad or, in particular 

and very easily and effectively, against the national owner or 

intermediary, who could thus be convicted of illegal activity.  Of 

course, the presence of the object in the territory of the country must 

have been known and the owner must not 
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have been deprived of it by a thief.  But masterpieces, which, in the 

last analysis, are the only works which really concern the national 

heritage, are in fact almost always known and not all the owners are 

the victims of thieves.  Hence the effectiveness of regulations on the 

circulation of art objects must not be judged only on the basis of the 

results of control at the time of transfer but also over a considerable 

period after transfer. 

In law, again, the extent of the control must not be confused with 

its strictness.   In France, for example, control may be said to be strict 

in law, but, on the basis of the results, lenient in fact.  Tens of 

thousands of objects are presented for export every year.  There are very 

few categorical refusals;  these relate only to exceptional objects such 

as paintings by the greatest masters or furniture from the old royal 

residences;  purchases at the declared price do not exceed a few dozen 

per year.  Eventually, the vast majority of objects presented for 

export leave France, but after formalities which take anything from a few 

weeks to six months;  it is indeed true that this delay irritates both French 

vendors and foreign buyers, but this criticism could be mitigated by an 

improvement in this respect, thus enabling effective control to be combined 

with true economic liberalism. 

X 

X   x 

The foregoing remarks thus indicate that control of the circulation 

of art objects may be 

. m - 
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effective by its direct or indirect results in combating illegal traffic, 

without being excessively restrictive.  For this purpose, the main 

requirements are, firstly, a reasonable system of regulation which 

siibjects only a few categories of vital goods to control and, secondly, 

an organization of the control system enabling it to operate quickly. 

On the latter point, the vast majority of lawful exports probably suffer 

more at present, in countries where controls exist, from the resulting 

delays and uncertainties than from the existence of the controls. 

X 

X   X 

f 
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Table 4.  Control of exports 

National legislations are examined and a summary table of their 

principal provisions is given in Mr J. Duquesne's 1975 report on the 

regulations governing trade in cultural property in the EEC, prepared for 

the Commission of the European Communities (see pages 46 to 61 of that 

document). 

It need only be added here that export controls were stiffened in 

France by a notice to exporters p\iblished in the Journal Officiel on 

30 October 1975. 

According to this notice: 

1) An export licence must be applied for in respect of all works 

by a dead artist which are more than 20 years old on 1 January of the 

year of export (thus, in 1976, a licence is required for the export of 

works executed before 1 January 1956 by an artist who is no longer 

living). 

2) A licence is not required for art and collection objects worth 

less thëin 5000 francs.  However, these objects remain subject to 

customs inspection by museum representatives. 

X 

X   X 
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2. Control of the art trade 

Just as streams naturally flow towards a river, the products of 

illegal traffic in art objects normally end up - even if by a circuitous 

route - in the legal and public art trade.  To say this is not to call 

into question the honesty of the dealers themselves:  the stolen painting, 

statue or article of furniture end up in the secondhand shop, antique shop 

or sale room just as a precious stone ultimately reaches the jeweller. 

This is merely a statement of obvious fact. 

This obvious fact is the reason why the art trade is controlled 

almost everywhere.  However, this control differs in form from country 

to country, two different techniques being involved. 

The first form and the first technique are those of common law and 

police methods.  There is no need for special texts for thieves' 

accomplices - and, in particular, receivers - to be kept under observation 

and arrested where appropriate, or for the exercise of stricter 

surveillance in places where there is more likelihood of finding them 

than elsewhere.  Hence the art trade is controlled even in places where 

this is not stipulated in any specific legal text, in the normal forms 

and under the normal conditions of police supervision.  Again, such control 

is often supplemented by purely practical measures adopted within the police 

force - e.g., the keeping of an index of dubious dealers and intermediaries, 

and a redoubling of vigilance concerning them. 

Other countries go further, subjecting the art trade to particular 

supervision additional to 
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the general supervision.  This is the case in Denmark, France, and now 

also Italy^.  The provisions are similar in each case.  The art trade 

is subject, if not to authorization, at least to declaration, whereby 

those engaging in it can be more easily identified;  in particular, art 

dealers are required to keep not only the normal business records but 

also a special register of particulars of objects purchased, their 

origin and the identity of the vendor.  Negligence in the keeping of 

this register gives rise to specific sanctions and, in particular, 

constitutes serious grounds for doubting the good faith of the dealer 

should it appear that he has held or sold objects not mentioned therein. 

These special provisions thus facilitate control of the art trade. 

However, like any other legal provision or regulation, they are not 

sufficient in themselves to ensure respect for the law unless other 

conditions are also met.  First of all, the police must be effective 

- i.e., they must not be too busy with other work to be able to devote 

sufficient resources to this task;  this, however, is a general problem, 

which arises not only in our field.  Another requirement is for the art 

trade to cooperate, or at least not to be too reluctant in helping the 

police.  The problem here is presumably a result of very fast growth. 

The large sale rooms, well-known galleries, and, indeed, serious dealers 

have an interest in their dealings remaining above board and being 

regarded as such;  however, all over Europe, in large towns as well as 

along holiday routes, antique and secondhand dealers, some of them 

casual and some of them serious, have mushroomed forth;  again, because 

of the current fashion for the picturesque, there has been a proliferation 

of "antique fairs" and "flea markets", open not only to recognized dealers 

but also to casual vendors. 

^ Law of 1 March 1975 on measures to protect the national archaeological, 

artistic and historic heritage (Art. 10). 
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It is much more difficult to control these temporary or fringe activities 

than a regular trade. 

In addition, the serious trade must itself be organized so that it 

can impose respect for a high professional ethical standard by means of 

corporate discipline.  Although those in charge of the trade 

organizations such as the International Confederation of Art Dealers 

(CINOA) are confident that they themselves conform strictly to precise 

ethical rules, they are not always follows so enthusiastically by all 

their members. 

Several forms of action must therefore be pursued simultaneously: 

surveillance eind penal measures on the one hand, but trust and 

cooperation as well.  The latter already exists:  descriptions of stolen 

objects are circulated by national police forces to dealers' organizations 

and passed on by them to their members.  Serious dealers report dubious 

offers made to them to the police.  Everything liable to develop this 

cooperation by serious dealers must be encouraged: 

At international level, the 1970 convention on the means of 

preventing illicit traffic adopted the system of specific control of the 

art trade (Art. 10b).  As we have seen, such control does not exist in 

most of the member states of the Community, and it is unlikely that, of 

itself, it would suffice to turn a dishonest trade into an honest one. 

On the other hand, it is not felt that this is a punitive or a scandalous 

requirement.  On the contrary, it seems that, in particular, it could 

help in distinguishing between serious dealers and others, and that its 

adoption can therefore be recommended. 
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3. Control of musexims 

It may appear odd, in discussing those suspected of illegal traffic, 

to mention not only thieves, receivers and miscellaneous smugglers but 

also that peaceable and respectable class of people made up of the 

curators and other persons in charge of museums.  Nevertheless, they 

are mentioned in many documents on the preservation of the cultural 

heritage:  the 1956 UNESCO recommendation on archaeological excavations, 

the 1969 European Convention on the Protection of the Archaeological 

Heritage, the 1970 convention on illicit traffic, and the report of the 

UNESCO committee of experts on the risks incurred by works of art (1973). 

The reason is that museums have contributed, or are still contributing, 

to illegal traffic in two ways:  active or passive, by commission or by 

omission. 

Active participation lies in the acquisition of cultural property of 

doubtful origin.  Let there be no misunderstanding on this point:  those 

in charge of museums are almost without exception men of irreproachable 

integrity.   Indeed, among those participating in the art trade in the 

widest sense of the term, they constitute an island of virtue and decency 

in every country;  nevertheless, they are at the same time imbued with an 

altruistic passion to enrich the collections in their charge, and this 

passion is sometimes strong enough to tempt them to transgress a professional 

ethic which was for long less demanding on this point than it is now tending 

to become.  Let us make ourselves perfectly clear:  we do not imply that 

any curator would wittingly purchase a stolen object;  however, the concept 

of theft varies in strictness according to the remoteness and uncertainty of 

the origin of the article offered. 
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Just as a decent man would not harm his neighbour, but might agree for 

a good cause to press the button which would kill an unknown person on 

the other side of the planet, so a curator is not always reluctant to 

acquire an object whose origin is remote and uncertain.  Hence the 

temptation is particularly strong in the case of ethnographic or 

archaeological pieces of extra-European origin.  The temptation, or, 

more precisely, the tendency to give way to it, is less in the case of 

an object whose provenance is closer to home.   It would, however, be 

rash to assert that no museum - even in Europe - has ever agreed, even 

in recent years, to purchase some Etruscan piece, some fragment of 

romanesque or Gothic architecture, obviously originating from Italy, 

France or some otherEuropean country. 

Passive participation - connivance by omission - occurs when a 

museum does not take up a doxobtful proposition made to it, but takes no 

other action either - in particular, it does not alert the authorities. 

Deep-rooted hcibits, the fear of being involved in unpleasant procedures, 

the wish not to lose sources which may perhaps have been negligent or 

unwise on a single occasion only, indifference to the conduct of 

barbarians - i.e., all those who are not museum people or at least 

friends of museums - mean that this sin of omission is certainly not 

exceptional, even on the pcirt of the most respected curators. 

Because museums set the example - and this is a tribute to them - 

such an attitude has particularly serious consequences even when it is 

passive, but all the more so when it is active.  When a large museum 

accepts a piece of dubious origin, or fails to report a probable fraud, 

it gives many other art lovers, collectors or dealers a seemingly 

legitimate excuse to do the same. 
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This exemplary role also explains the importance attached by the 

international documents mentioned above to the behaviour of museums. 

Indeed, the museum world is becoming more and more aware of it, and 

the International Council of Museums has adopted an unequivocal stance 

on the matter by laying down ethical rules for acquisitions in its 1975 

manual on protection of the cultural heritage. 

It is not, however, felt that the use of a specific legal instrument 

is to be recommended here.  For the problem is not one of law.  There is 

no need to have a specific text to prohibit those in charge of museums 

from actively or passively making themselves accessaries to theft, 

receiving or illegal traffic of any kind, since the texts which impose 

sanctions for these offences obviously apply to them as well as to anyone 

else.  The problem is an ethical one:  those in charge of museums must 

become increasingly aware of their exemplary role, and must realize that 

they must be stricter and more viligant than all other parties involved 

in the art trade, because the museums to which they are dedicated 

constitute the most disinterested and hence the most respectable outlet 

for the art trade. 

Concretely, it is felt that all that is necessary is to emphasize 

that the International Council of Museums (ICOM) has committed itself 

unequivocally and without reservation to this effort to strengthen this 

particular aspect of professional ethics'-.  The European Communities 

can probably best intervene by helping the ICOM to redouble its efforts 

in this field, by the organization of colloquia and by the issue of 

publications to be widely circulated amongst museums. 

^ See Appendix 5:  Ethical rules for acquisitions recommended by the 

ICOM. 
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Section III.  Sanctions 

These may be of two kinds: 

- Penal level:  Penalties imposed on those responsible for illegal traffic 

- Civil level:  Compensation for damage caused by their illegal activities. 

This compensation is also of two types:   firstly, restitution of the 

stolen objects constituting the material vehicle for the traffic, and, 

secondly, possible payment of damages.  For our purposes, however, this 

latter point is only of secondary importance:  as far as culture is 

concerned, it is important for the objects to be recovered and not their 

value in money.  Again, the deterrent effect of possible financial 

sanctions is certainly less than that of possible penal sanctions, 

although even the latter are certainly not decisive.  For this reason, 

the following points only will be discussed: 

1. Penal sanctions 

2. Restitution of stolen property 

X   X 

1. Penal sanctions 

The penal law is merely a reflection of the particular preoccupations 

of a given society.  Certain actions 
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- e.g., modes of dress or of feeding - do not normally have any significant 

social consequences.  They therefore remain immaterial as feu: as the law 

is concerned, although they may, of course, be controlled by other social 

constraints such as morality or fashion.   Should they come to assume 

importance, they are eventually subjected to regulations, controls and 

authorizations.   If these actions finally come to be regarded as serious, 

they are controlled even more strictly, by punishing transgressions of 

the regulations thus laid down by penal sanctions - fines, imprisonment, 

etc. - whose severity itself varies with the importance attached to the 

rules respect for which it is desired to impose. 
< 

This applies equally to oior field, and the penal law merely backs 

up and fortifies the rules adopted on the points already considered. 

For example, Denmark has no restrictive legislation on the export of 

works of art, so that there is no possibility of infringement of such 

rules in that country.   Italy, the worst hit victim of illicit exports, 

has for a long time stipulated^penalties for such exports, and since the 

situation is becoming steadily worse, it has recently passed a law (1 

March 1975) substantially increasing the penalties for such offences, 

which now carry a term of imprisonment of up to four years and a fine 

of 4,500,000 lire, whereas in the past the only penalty was a much 

lighter fine (225,000 lire maximum in the previous legislation). 

Consequently, in our field, the penal law is as complex as the 

various forms of regulations intended to limit activities regarded as 

pernicious can be.  To take but a single example, the French penal 

law on protection of the cultural heritage includes 
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not only general provisions such as those which stipulate penalties for 

theft or receiving of any property, whether cultural or not (Articles 

379 and 401 of the Penal Code), but also specific provisions, included 

either in the Penal Code (Articles 254 and 255, concerning the removal 

of items from public deposits, or Article 257, on the defacement of 

public monuments) or in particular laws.  For example, the important 

law of 31 December 1913, which, with many additions, still constitutes 

the protective charter for historic monuments, includes in its Chapter 

V sanctions for, for example, the sale, purchase or export of a listed 

item of public property (Art. 31) or negligence by the keeper of such 

an item (Art. 34);  however, there are also penal provisions in the 

legislation concerning archaeological excavations (law of 27 September 1941, 

Arts. 19, 20 and 21), the legislation on the administration of maritime 

wrecks (law 61-1262 dated 24 November 1961, Arts. 3 and 4) or the 

legislation governing the export of works of art (law of 23 June 1941, Art 

4).  Again, to establish the precise situation of positive law, it is 

necessary not only to refer to texts but to consider how they are applied. 

For instance - again considering the situation in France - Articles 254 and 

255 of the Penal Code, which provide for severe penalties for the removal 

of items from public deposits (3 months' or 1 year's imprisonment for a 

negligent depositary, 5-10 years' penal servitude for thieves, and 10-20 

years if the thief is the depositary himself), were at one time applied to 

people who stole books or objects from libraries or museums, even though 

it was not immediately obvious that these provisions were applicable to 

such cases;  these articles were then, it seems, forgotten, so that today, 

without any amendment having been made to the texts, theft from a museiam 

is no longer deemed to be anything other than an ordinary theft (except 

where there are aggravating circumstances so that the offence has the 

status of housebreaking or burglary, etc. - but these are not specific to 

the case of museums).  The same conclusion 
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may be drawn as regards the legislations of other countries.  To 

confine ourselves to recent texts, for example, there are penal 

provisions in the Netherlands' law of 22 June 1961 on the protection 

of historic and artistic monuments (Chapter VI), in the Luxembourg 

law of 8 August 1966 on excavations and safeguarding the movable 

cultural heritage (Part C), and in the Italian law of 1 March 1975 

already mentioned (Title II, Arts. 15-21).  An exhaustive study of 

all these texts and the ways in which they have been applied is 

obviously beyond the scope of this initial study, and would call for 

the collaboration of specialists in penal law and criminology in all 

the nine countries concerned.  We shall therefore confine ourselves 

here to a general review, which will, however, enable us to outline 

a proposal. 

Our first consideration is whether particularly severe penal 

sanctions are likely to be effective in our field.   Instead of taking 

up the general argument about the effectiveness of penal sanctions, we 

shall merely make one point.  National jurisdictions today do not 

seem particularly concerned to impose particularly severe sanctions 

for the theft of cultural property and art objects, even where famous 

works are concerned.  The thieves of Vermeer's "Letter", or of the 

Rembrandts from the French museum of Bayonne, got away with a few 

months' imprisonment.   In France, an auctioneer, i.e., a public official, 

who abused both his position and the facilities which he enjoyed by virtue 

of his duties by building up a large-scale organization for the theft and 

receiving of art objects, was sentenced to thirty months' imprisonment, 15 

of which were suspended.  The gang who stole the Belt collection in 

Ireland received heavier sentences (7 years' imprisonment), but their 

leader already had a criminal record and the gang was made up of dangerous 

extremists.  On the whole, the courts do not seem particularly inclined 

towards severity;  this is presumably because they 
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merely reflect public opinion in general, outside the circles directly 

concerned.  To most people, an art object is a luxury article, which, 

moreover, very easily lends itself to speculation.  For these reasons, 

no one is inclined to feel excessively sorry for the victims or to wish 

to punish the criminals very severely.  This may be regretted, but it 

would be foolish to deny it.  A penal law is only applied in all its 

rigour if it concerns matters which profoundly arouse pxiblic opinion. 

One may conceive of draconian texts on hijacking or on the taking of 

hostages, with some chance of seeing them applied.  There is little 

realistic possibility of this being so in our field. 

A second consideration is the complexity of the relevant national 

legislations.  This does not merely have the obviously minor 

disadvantage of complicating their study, but also that of complicating 

international cooperation and rendering it arbitrary and fragmentary. 

As already stated in the preliminary considerations, this international 

cooperation is based on certain principles resulting from the practice 

followed in many bilateral or multilateral treaties.  One of these 

principles is that a State will only cooperate in imposing sanctions for 

an offence committed in another State if the acts concerned are regarded 

as offences under both legislations concerned.  Admittedly, a treaty may 

decide as to cooperation on a particular point, but even a treaty can 

only be effective if the signatories all agree to impose penal sanctions 

for certain acts, and this agreement will normally be forthcoming only on 

matters already covered by their own internal legislations in terms which 

are, if not similar, at least closely allied.   In other words, there can 

only be serious chances of achieving true international cooperation in regard 

to the penalization of ;. i .  v , ' 
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traffics or acts which all the relevant States already regard as 

punishable. 

However, even a cursory examination of national legislations 

suggests that this identity of views already exists on certain points. 

This appears to be the case, as stated, as regards archaeological 

excavations:  all national legislations prohibit and punish anarchic 

excavation and empower the State to exercise control over excavations. 

The legislations are probably also not far apart as regards the 

protection, not of the cultural heritage in general, but at least of 

the public heritage, i.e., of that belonging to the State, other 

authorities, and certain nonprofit and public-interest bodies . 

The objections to excessively systematic penalization of traffic 

in works of art are then invalidated.  These objects, which are the 

property of public authorities, are normally identified and 

inventorized, and are either inalienable or at least subject to 

extremely restrictive rules and controls as regards their possible 

alienation, so that they cannot form the subject of speculative 

operations.   Finally, they are intended for use by the public itself, 

or, at least, this is their essential intention.  Thus severity towards 

the thief appears as a legitimate counterpart to the ease of access enjoyed 

by the thief as a result of the public utilization of the property.  We 

have already referred to this paradoxical characteristic of cultural 

property - that it is only satisfactorily 

^ Under this heading we may also include private property siabjected to 

measures of special protection, such as listing, because such property 

is also well defined and is a matter of general concern, and, by virtue 

of the restrictions on it - in particular, prohibition of export - it 

is substantially immune from straight speculation. 
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used if it is placed at risk, by leaving it in a church or exhibiting 

it in a museum rather than locking it in a vault.  It does not appear 

unjust to make up for the risk so taken by more severely punishing 

the thief whose task has thus been rendered easier. 

As yet, it seems that few provisions of this kind exist.  The most 

characteristic appears to be that of Article 243 of the German Penal 

Code, which increases the penalty for theft to imprisonment for between 

three months and ten years "if objects of particular importance in the 

field of science, art, history or technical development have been taken 

from a public collection or one exhibited to the pviblic"^. 

Consider, too, the old French jurisprudence under which thefts from 

libraries and museums are liable to the severe penalties provided for 

in Articles 254 and 255 of the Penal Code "in the event of the removal 

of effects from public deposits".   In our opinion, these precedents, 

and those afforded by the many specific texts protecting public property 

against particular actions in each European country, can serve as the 

foundation for a draft joint system of regulations which, in all these 

countries, would protect property belonging to public collections from 

the essential risks - defacement, theft and export - and which would at 

the same time provide a firm basis for international 

1 
Under the provisions of Art. 194 of the Danish Penal Code, "a person 

who removes, destroys or damages .... objects .... belonging to 

public collections is liable to simple detention or imprisonment for 

a period of up to three years ....";  although these provisions make 

use of the concept of "public collections", they seem to us to serve 

a different end, as far as is evident without thorough familiarity with 

their practical application.  Their aim is not to impose severer 

penalties for theft where a public collection is involved, but rather 

to penalize specific acts, and in particular the "removal" of an object, 

which would not constitute a theft, principally because it would not be 

based on the desire to secure illicit gain, which is one of the factors 

constituting theft as defined in Article 276 of the Danish Penal Code. 
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cooperation in the imposition of penal sanctions for offences 

committed.  Admittedly, we are concerned here with the field of 

penal law, in which States are particularly jealous of their 

sovereignty, and which calls for very precise definitions - of the 

concept of a public collection, of protected property, of 

punishable acts, and of applicable penalties.  Nevertheless, it 

is considered that this point could constitute a virtually unanimous 

basis of opinion for the establishment of common regulations. 

X 

X   X 

2. Restitution of stolen property 

The final aim of all these precautions and measures against theft 

and illegal trafficking - and their most important aspect from the 

cultural point of view - is, where a theft has nevertheless been 

committed or illegal traffic taken place, to re-establish the 

original situation and restore the property concerned in the offence 

to its public or private owner.  However, this desirable outcome is 

not always feasible, even if the objects have not left the country; 

it is even more difficult to bring about if they have. 

a) The property cannot always be restored to the owner who has 

been deprived of it, even if the stolen objects have not left the 

covintry. 

The legal systems of the different countries adopt different 

approaches in this respect.  Again, it should be noted from the outset 

that these approaches are always extremely subtle, and that the subject 

has spawned an abundant literature in every country;  for this reason 

we shall again be compelled to confine ourselves to describing the 

broad outlines of the 
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main systems; this is bound to involve approximations, and in a field 

which is so much a theatre for legal arguments on fine points, we must 

apologise for this. 

In general, the problem of action against the thief or his accomplices 

for recovery of the property can be eliminated from the beginning.  Such 

action is obviously always possible in principle.  However, certain 

practical and theoretical difficulties arise, connected with the distinction 

between theft and related offences such as fraud and breach of trust, and 

the distinction between the principal in the first degree, coprincipal and 

accomplices;  perhaps the greatest difficulty lies in the rules of 

prescription laid down in all legal systems, whereby situations which were 

originally illicit become regularized on the expiry of a period of shorter 

or longer duration, for reasons of social harmony .  The day therefore 

eventually comes when the thief and his accomplices can enjoy in peace the 

fruits of their misdeeds, because, although this may be immoral, it is 

preferable to a situation in which long-established circumstances are called 

into question and old investigations are ceaselessly reopened although the 

chances of a successful conclusion diminish as the years go by.  In any 

case, thieves and other criminals in fact do their utmost to get rid of 

stolen property as soon as they can.   If, therefore, they are caught still 

in possession of the property, it is almost always before the expiry of any 

time limit;  and if the property is only found after several years have 

elapsed, it will have changed hands, having passed into the possession of 

holders who can normally plead 

^ These rules operate in two ways.   In the penal field, action is barred 

♦• by prescription after a certain time limit which varies according to 

' the seriousness of the offence.   In civil matters, the effect of 

I acquisitive prescription is that after a certain period has expired, 
I 
• possession, even if initially vitiated by mala fides, is transformed 

into legitimate ownership. 
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good faith because the objects came into their possession through a 

chain of successive intermediaries, so that they could not be accused 

of having been aware of the illicit origin of the goods purchased. 

The real problem is therefore that of action for recovery from the 

(at least presumably) bona fide possessor.  No country has a clear-cut 

solution to this problem, because it is always necessary to effect a 

compromise between two contradictory considerations.  The first is both 

moral and legal:  a right cannot originate in illegality:  the thief 

cannot transmit a legitimate right on property acquired illegally.  This 

first consideration thus ultimately protects the owner who has been robbed 

by allowing him to take action for the recovery of his property wherever 

he finds it, since the possessor, even if bona fide, ultimately has it 

only from an illegitimate source.  On the other hand, to protect trade 

in the broad sense, at least those acquisitions which have been made 

clearly, overtly and under the normal conditions of life must be deemed 

to be legitimate and definitive.  Customers in a department store cannot 

be expected to verify the exact legal status of the articles displayed on 

its shelves.  This second consideration thus ultimately tends to protect 

the bona fide acquirer, even to the detriment of the owners. 

Both these considerations are therefore valid, the former morally and 

the latter economically;  indeed, all legislations take account of both, 

adopting compromise approaches which may lay more stress on either of the 

two.  Thus, legislations which in principle favour protection of the 

owner also include guarantees in favour of bona fide acquirers, whilst 

those which favour the latter do not completely exclude any possibility of 

action for recovery by the deprived owner.  These fundamental compromises 

may themselves 
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be applied differentially - i.e., the same system need not necessarily 

be applied to all property or to all owners^.  A large variety of 

subtly differing solutions is therefore possible, lending themselves 

to wide-ranging differences of interpretation both by jurisdictions and 

by commentators.   In classifying these solutions in three categories, 

we are therefore making a rough and ready approximation. 

The first group comprises legislations based, at least in principle, 

on the Roman law axiom "nemo plus in jure transferre potest quam ipse 

habet".  The relevant EEC countries are the UK, Ireland, Denmark and 

West Germany.   In these countries, therefore, owner protection in 

principle takes priority, because theft cannot give rise to a valid right 

in favour either of the thief or of successive holders who obtain the 

property from him directly or indirectly.  However, the principle having 

been established, the requirements of trade have necessitated exceptions. 

Anglo-Saxon law here combines principles of common law and of 

various specific acts, the latest of these being the Theft Act 1968. 

The fundamental common law principle is that the deprived owner may 

institute proceedings for the return of his property or for 

^ For example, most legislations distinguish between tangible and 

intangible property.  We are concerned here only with movable tangible 

property, among which many legislations accord a particular place to 

property which fundamentally constitutes evidence of indebtedness (e.g. 

banknotes or negotiable instruments) or other property which resembles 

immovable property in that its transfer is subjected to administrative 

formalities (e.g., aircraft, ships and motor vehicles).   Similarly, as 

regards owners, legislations - or at least those of the French type - 

give a special place to the State and its divisions, certain public 

institutions, etc. 
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damages against the holders, even if bona fide, who are acting in 

violation of his rights;  such actions for "conversion" or "detinue" 

are barred after a time limit of six years, and, in particular, are 

liable to be invalidated by a wide rcuige of exceptions (for example, 

as a rule, a purchase made in a covert market is exempt from any action 

for recovery, a covert market being defined broadly as any public 

market legally constituted by a law, a concession, or the effect of 

prescription;  by special custom, all shops in the City of London belong 

in this category).  On the other hand, owners who are the victims of 

theft are in principle strictly protected, the protection even extending 

to purchases made on covert markets and apparently not being subject to 

a time limit.  However, it is essential for the owner to have been 

deprived of his property by theft and not by a similar offence, and, as 

always in Anglo-Saxon law, the judge has considerable powers of 

discretion^.  The bona fide possessor of the object claimed in law must 

then return it without compensation, but may himself proceed against the 

person from whom he obtained it, even if the latter was also in good 

faith. 

^ According to Section 28 of the Theft Act 1968, "where goods have been 

stolen, and a person is convicted of any offence with reference to the 

theft (whether or not the stealing is the gist of his offence), the 

covirt by or before which the offender is convicted may on the conviction 

exercise any of the following powers:  a) the court may order anyone 

having possession or control of the goods to restore them to any person 

entitled to recover them from him ...."  This means that any holder, 

even if bona fide, may be required to restore the goods;  however, the 

subsequent provisions of the Act and the comments thereon stress that 

the judge must exercise great discretion in ordering such restoration: 

"in practice, this power shall be exercised only if there is no dispute 

as to ownership.   It would be a considerable impediment to the work of 

criminal coiorts if they had to examine disputed titles at the end of a 

judgment". 



92 - XII/757/76-E 
Orig.:  F 

Danish law is based on identical principles.  Possession of an 

item of movable property acquired "a non domino" is not guaranteed as 

an absolute rule, but it is also very often guaranteed in fact where 

the article has been obtained from a merchant selling similar articles. 

However, this protection does not apply in the case of theft:  the 

deprived owner may, by virtue of the Danish Law of 1685, take action 

for recovery of the object, without compensation, by proving his title; 

the bona fide possessor may in turn proceed for compensation against 

the person from whom he obtained the object. 

German law regulates the transfer of movable property by extremely 

detailed and precise provisions.   Such a transfer has two components: 

the agreement and consent of the transferor and transferee, and the 

physical transfer to the possession of the transferee (delivery);  certain 

conventions may apply to the latter.  A bona fide possessor who has 

obtained an object from someone who is not its owner is as a rule 

protected, but the conditions of this protection are complex.   In all 

cases. Art. 935 of the Civil Code provides that "acquisition of the 

property in pursuance of Articles 932-934 (which govern the normal 

conditions of such acquisition) does not take place where the article 

has been stolen from its owner, lost by him or otherwise removed from 

him".  A theft victim may therefore take action for the recovery of 
-JT' 

Stolen property, the time limit for such action being ten years. 

However, such protection ceases where the object has been publicly 

auctioned to a bona fide purchaser after the theft;  the latter is then 

immune from any action for recovery. ' 

A second group comprises legislations of the French type, which 

follow more or less precisely the provisions of Articles 2279 and 2280 

of the French Civil Code. 
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An intermediate approach is adopted in such legislations, in which the 

bona fide possessor and the theft victim are protected in turn. 

The basic principle is protection of the bona fide possessor: 

"for movable property, possession is equivalent to title", so that a 

person who holds an object does not have to furnish any further proof 

of ownership. 

Subsection 3 of the same article (2279), however, immediately 

re-establishes protection for the theft victim:  "Nevertheless, a 

person who has lost or been robbed of an article may take action for 

its recovery for a period of three years from the date of the loss or 

theft against a person in whose hands he finds it;  the latter may 

proceed against the person from whom he obtained it". 

This time, then, the owner is safeguarded, but the holder is 

liable to find himself in an invidious position, his only remedy being 

against the person from whom he obtained the object;  for this reason 

there is a further guarantee both for him and for trade in general, whose 

customers must be reassured in advance.  This guarantee is provided by 

Article 2280:  "If the present possessor of the stolen or lost article 

has purchased it in a fair or market, at a public sale, or from a merchant 

who sells similar articles, the original owner may only cause it to be 

returned to himty paying the possessor the price which it cost him". 

In addition to these fundamental provisions, there are those which 

protect certain public or private goods.  First of all, there is the 

application of the theory - originally jurisprudential - of public domain 

status:  public goods, i.e., those belonging to a public authority and 

directly dedicated to the use of the public or the working of a public 

agency (service), are inalienable and imprescriptible;  consequently, 
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Articles 2279 and 2280 are inoperative in the relevant circximstances, 

and such property can always form the subject of cin action for 

recovery, at any time and whoever is in possession thereof, without 

compensation to the possessor - even a bona fide possessor.  Finally, • 

the special legislation for historic monuments also affects our field, 

by establishing special protection for those which are listed;  by 

virtue of listing, all such objects become imprescriptible, and 

Articles 2279 and 2280 thus do not apply to them.  For public property 

(other than items already subject to the rules governing public domain 

status, since these rules are stricter), the law establishes total or 

partial inalienability.   In the case of theft, it provides that action 

may be taken for its recovery at any time, but subject to repayment of 

the purchase price where a bona fide possessor is concerned (i.e., 

without any requirement that he must have bought it at a fair, market, 

etc.). 

Finally, these texts have been supplemented and interpreted over 

and over again by jurisprudence and doctrine.   In particular, the 

requirement of bona fides in the possessor has been deemed to be 

obvious for the application of Art. 2279.   Indeed, it was so obvious 

that the drafter of the Civil Code, normally a model of precision, forgot 

to mention it. 

Identical or similar provisions exist in the legislation of the 

neighbouring countries of Belgixom, Liixembourg and the Netherlands, 

and these have been in turn interpreted by national jurisdictions.  To 

illustrate the differences, it may be noted that since 1919 the 

Netherlands' law has no longer accorded protection to a person who has 

purchased from a "merchant selling similar goods", in order to limit 

receiving;  again, jurisprudence and doctrine both agree in allowing 

actions for recovery by a deprived owner against the bona fide possessor 

where the latter has acquired the property free of charge (as a gift or 

legacy) and not by purchase. 
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Lastly, Italian law, which was for a long time also modelled on the 

French Civil Code, has constituted a third group in itself since the 

1942 reform of the Italian Civil Code.  The principal innovation, which 

is fundamental from our point of view, was the elimination of all special 

protection for an owner whose property has been stolen.  The possessor 

is therefore always in a privileged situation, but he is, of course, also 

subject to very strict conditions.  He must be in actual possession of 

the object, and he must be bona fide - but the latter condition is 

interpreted very strictly.  A purchaser who, having regard to the 

circumstances of the purchase (place, price, etc.), may have acted with 

false innocence by failing to seek fuller information about a dubious 

offer would be guilty of gross negligence (as distinct from penal 

complicity) and might therefore be ordered to restore the goods.  Finally, 

it should be noted that public domain property is in principle inalienable 

and that the purchaser cannot therefore oppose any claim for recovery. 

However, the application of the theory of piablic domain status to movable 

goods remains in dispute, as it was at one time in France. 

b) Restitution is made more difficult in the case of international 

traffic. 

Apart from the obvious difficulties of fact, many legal factors may 

also be involved, of which only a few will be mentioned. 

- International cooperation facilitates the control and punishment 

of acts regarded as penal offences in the various countries concerned. 

There is normally no international cooperation where the act concerned 

is deemed to be an offence only in the country in which it was committed, 

pr where it is regarded as an economic offence.  But an important 
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form of illegal traffic, fraudulent export (where not preceded by another 

offence), is not penalized in several countries, and may sometimes be 

regarded as a merely economic violation. 

- Action for recovery of the stolen property from the bona fide 

possessor is rendered problematical by the international nature of the 

offence.  As we have seen, such action is subject to different rules 

in each country.   It is difficult to determine which law is applicable 

where an object is recovered abroad.  The court competent to rule on 

the matter will normally be that of the country in which the object was 

found.  This court will first of all have to rule on a problem of private 

international law:  which law applies to the case?  This question will 

be decided in accordance with the local system of private international 

law.  Normally, the court will apply local law to the main issue as well, 

because the article being claimed is located within the coiontry concerned; 

in some countries, however, the application of a foreign law may be 

decided upon.  For instance, consider the case of an object stolen in 

State A and sold in State B to a bona fide purchaser, who then transports 

it to State C.  Depending on the circumstances and on the local law, the 

court in State C may declare the law of State C to be applicable as regards 

protection of possession, or that of State B, where the property title was 

established.  In short, it is difficult to determine in advance lander what 

conditions action for recovery will be possible - and indeed whether it will 

be possible at all. 

- A court considering a claim for restitution of an object stolen 

abroad will not normally take account of any special rules protecting this 

object which might exist 
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in the country of origin, where such rules are regarded as falling within 

the purview of public order in that country.  This case can be 

illustrated by an ancient precedent, which aroused great attention at the 

time.  At the end of the 19th century an action for recovery was laid in 

France against the bona fide purchaser of an object originating from 

Burgos Cathedral.  The Spanish representative maintained that this object 

was inalienable under Spanish law;  the French coxirt had no occasion to be 

surprised by such a provision, because it also existed in France (by virtue 

of the theory of public domain status).  However, it rejected the claim: 

"The social interest responsible for the rule stipulated in Art, 2279 

requires that French law alone be applied". 

Hence the exceptional measures protecting certain property, and in 

particular the imprescriptibility of certain public or private property, 

will not normally be effective outside the territory of the country which 

has adopted them, even if they are applied on its own territory by the 

receiving country for the protection of its own heritage. 

X   X 

These uncertainties and limitations in regard to action for the 

return of stolen property have, of course, attracted the attention of 

specialists for a long time.   It is therefore understandable that the 

circles concerned - dealers and, in particular, the keepers of public 

collections - have long striven to bring about international agreements 

in order to overcome them.  These endeavours have not hitherto borne 

fruit, because, in trying to be too ambitious, they encounter the 

fundaunental stumbling block consisting of the lack of a precise definition 

of an art object.   It is possible to apply special rules to certain forms 

of movable property - banknotes, negotiable 
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instruments, aircraft, boats or motor vehicles - because, although very 

diverse, these objects are strictly defined and precise rules apply to 

their utterance, circulation or control.  Art objects cannot be 

specially protected because they cannot be clearly distinguished from 

other similar or like objects.  Hence, in order, for example, to 

standardize the rules for action for the recovery of stolen art objects, 

it would be necessary, in the last analysis, to standardize those concerning 

action for the recovery of stolen movable property in general;  in other 

words, it would be necessary to standardize a particularly important and 

delicate area of civil law among states having different legal systems. 

It will therefore be realized that the most serious proposals are 

those whose aims are deliberately circumscribed from the outset.  For 

example, the Institut pour 1'unification du droit has long advocated the 

establishment of a "uniform draft law on protection of the bona fide 

piirchaser of tangible movable objects";  in spite of its wide-sounding 

title, however, this draft is not intended to cover the entire field, but 

applies only to certain cases of sale having from the outset a particularly 

marked international character.  Most cases of action for the recovery of 

stolen art objects, as actually occurring, do not fall within its province . 

The 1970 UNESCO convention on the prevention and prohibition of 

illegal traffic in cultural property (to be discussed further later) also 

contains provisions on this subject.  In general, it advocates a 

strengthening of international cooperation in its normal forms, without 

laying down precise new arrangements. 
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'■  Text of Article 1 of the uniform draft law: 

"1. The present law is applicable in the case of the sale of tangible 

movable objects between parties established on the territory of 

different States in each of the following cases: 

"a) where the contract implies that the object is or will be transported 

from the territory of one State to the territory of the other; 

"b) where the instruments constituting the offer and the acceptance have 

been executed on the territory of different States; 

"c) where delivery of the object is to be effected on the territory of a 

State other than that in which the instruments constituting the offer 

and the acceptance of the contract were executed." 

The most frequent form of "disposal" abroad of a stolen art object is for 

it to be sold on this territory by an unspecified seller to a purchaser 

resident therein.  This case is not provided for in the above text. 
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(Art, 13 a, b, c;  we shall return to item d later);  more particularly, 

however, it establishes a special procedure for action for recovery, and 

restoration, between States, of cultural property "stolen from a museum 

or public civil or religious monument or similar institution .... 

provided that it is proved that this property forms part of the inventory 

of this institution" (Art. 7).  Although certain terms of the text are 

somewhat vague, the lack of precision stressed above is thus avoided here. 

It is not cultural property or art objects in general which are to be 

protected, but specific objects, defined and inventorized under the 

control of the public authorities.  We therefore consider that the 

principle of this text merits approval.   Its machinery, as outlined in 

the convention, remains somewhat equivocal:  "Applications for seizure 

and restitution must be made to the State on which notice thereof is 

served through diplomatic channels". 

■•#. 

■, ;1l- 
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It is not particularly surprising to find that this is the starting 

point, because the property concerned is either public or of equivalent 

status.  However, this does not mean that the result of actions for 

recovery can be governed by the same approach:  these actions will often 

involve legitimate interests, and, in particular, those of bona fide 

acquirers, whose natural defenders are the courts.  The latter, too, are 

independent in the exercise of their functions and are subject directly 

only to the law.  The states which are party to the 1970 convention ought, 

therefore, in order to render Article 7 applicable, to include in their 

internal law a provision allowing for actions for recovery by foreign 

states and establishing the conditions and limitations for these.  Such a 

text is not in principle difficult to conceive.  However, certain precise 

points must be very carefully considered.   In our view, uncertainty 

attaches to the definition of a museum, public moniiment or similar 

institution;  again, and in particular. Article 7 of the 1970 convention 

stipulates nothing about the period within which claims for recovery remain 

allowable, but a comparison with Art. 13d indicates that the drafters of 

the convention probably meant that there should be no time limit for such 

action.  This should not be surprising, because many European national 

legislations currently apply the same principle in order to protect the 

public heritage.  However, this principle is felt to be highly debatable 

and  justified mainly by the somewhat sentimental notion of the majesty of 

the State whereby the latter is regarded as being outside time.   In fact, 

euid on the practical level, the idea of imprescriptibility is both 

unreasonable and unenforceable.  It would be best to discard it and replace 

it by a time limit which, although long, would be reasonable, even in order 

to ensure the protection of national heritages.   It would in any case be 

wrong to develop the field of application of this idea by the provisions 

necessary to implement Art. 7 of the 1970 convention. 

X 

X   X 



- 101 - XII/757/76-E 
Orig.:  F 

On this point, therefore, the same conclusion is reached as in 

the matter of penal sanctions.  Art objects in general cannot be 

protected.  On the other hand, it is both possible and desirable to 

protect certain art objects - which are listed, inventorized or 

indexed, are also placed at the disposal of the public, or intended 

to be so placed, and are therefore undoi±)tedly, by virtue of the 

fact, cultural property and not merely articles of commerce.  Action 

at Community level is thought appropriate, therefore, only in respect of 

special protection for public cultural property and private cultural 

property listed by the pv±)lic authorities. ^ 

X 
r  , ■ 

',i X   X 
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PART III.   THE DOCTORS 

In the foregoing, we have considered the use of nine possible ways 

of limiting the traffic in art works, namely: 

1. Development of security systems 

2. Evolution of common methods of inventorization 

3. Compilation of a European index of stolen works 

4. More effective control of excavations and their products 

5. Control of exports of art works 

6. Control of the art trade 

7. Greater vigilance by museums in their purchases 

8. Stiffening of penal sanctions for the theft of objects from public 

collections or subject to special measures of protection 

9. Adoption of clearer and more coherent procedures for the 

restitution of stolen goods of the type mentioned in item 8. 

Assuming that these remedies are effective, it is still necessary to 

determine in each individual case how the remedy is to be administered and 

in what dose.  This is a matter for 
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the "doctors" whose action will now be examined - the legislators who 

will promulgate the necessary texts, administrators and officials who 

will ensure that they are applied, and, finally, of course, the 

European Communities, for whom this report has been written. 

x 

X   X 
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Section I.  Legislators 

These are the people who will translate the proposed remedies into 

legislative form, in the broadest sense of the term. Since the action 

concerned must be taken in nine countries, these legislators will be at 

two different levels: firstly, there will be international legislators 

whose responsibility will be to draft treaties or conventions, and, 

secondly, there will be national legislators, responsible for producing 

internal instruments, laws, decrees or similar regulatory instruments^. 

1. International conventions 

These may be grouped in three categories: 

A. Conventions already signed and in process of ratification, which 

are relevant to our subject but do not concern it alone.  These are 

instnmients of more general purport than our subject alone;  if they 

were applied by the nine countries of the EEC, this would facilitate the 

solution to some of the problems discussed above, but it is not 

considered necessary to examine them in detail here, as this was already 

done by such European bodies as the Coxincil of Europe at the time when 

they were drawn up.  We shall therefore merely 

The words laws, decrees and regulations are used here in their material 

and not their formal sense, i.e., they refer to general and impersonal 

decisions which are enacted by different procedures and in different 

forms from country to country - e.g., laws, decrees, acts, royal orders, 

etc. 
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refer to the four European conventions relevant to our subject:  those 

on extradition (Paris 1957), mutual penal aid (Strasbourg 1959), 

repressive judgments (The Hague 1970), and repressive procedures 

(Strasbourg 1972), and show which had been ratified as at 15 June 1975. 
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B. Two conventions directly and fundamentally affect our subject:  the 

European Convention on the Protection of the Archaeological Heritage, signed 

in London on 6 May 1969, and the Convention on the Means of Prohibiting and 

Preventing the Illicit Import, Export and Transfer of Ownership of Cultural 

Property, adopted by UNESCO at the 16th session of its General Assembly in 

Paris in 1970.  Both call for comments. 
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a) The 1969 European Convention on the Protection of the 

Archaeological Heritage 

This raises no serious difficulties, either of interpretation or 

of application. 

On the first point, one need only refer to the text, which is 

perfectly clear.  A reading of this text confirms our stated view 

that a ccamnon opinion exists on the preservation of excavations and 

archaeological sites.  Most, if not all, of the measures recommended 

are already applied in the countries party to the convention, which 

thus merely consolidates provisions to be found more or less scattered 

throughout national legislations or practices. 

These measures relate primarily to internal activity in each coiantry 

(supervision of sites and setting up of stores (Art. 2); prohibition of 

clandestine excavations or, simply, badly run excavations, or controlling 

the results (Art. 3);  recording and publication of objects (Art. 4)), 

etc. 

However, some provisions are aimed more particularly at the suppression 

of illegal traffic.  These break down basically into three areas:  education 

of pviblic opinion to turn it against such traffic, whether national or 

international (Arts. 5d and 6c);  informing the State of origin of any 

suspicious offer of objects from excavations (Art. 5c);  and supervision of 

museiom acquisitions (Art. 6, 2a and 2b).  Regrettably, it will be noted 

that the convention only indirectly mentions the export of objects from 

excavations (Art. 5a);  we shall return to this point in considering the 

1970 UNESCO Convention.  All in all, the 1969 Convention is therefore a 

useful instrument, but is not really innovatory.  If it is effective. 



- 107 - XII/757/76-E 
Orig.:  F 

this will be due more to the way it is applied than to its actual text. 

The convention was signed in 1969 and came into force on 20 November 

1970 after the first three ratifications.  In June 1975, it had been 

ratified by seven of the member states of the EEC, the two exceptions 

being Ireland and the Netherlands.  These two countries had already 

instituted systems of control of excavations (Ireland by the National 

Monuments Act 1930, sections 23 foil., and the Netherlands by the 1961 

Monuments Law, Chapter V), and they will probably also ratify the 

convention. , 

No problems of compatibility arise between the 1969 Convention and 

the Treaty of Rome.  The convention hardly affects the international 

circulation of goods, and, furthermore, it is less ambitious than certain 

national legislations as to border controls which might limit this 

circulation.  Any uncertainty on this point is in any case removed by 

Article 8 of the convention:  "The measures taken by this convention 

cannot constitute a limitation to legal trade in and ownership of 

archaeological objects or affect the legal rules governing the transfer 

of these objects". 

I - 

b) 1970 UNESCO Convention ^ 

This is a much more ambitious text than the European Convention, 

firstly because it is worldwide in scope, since it originates from the 

UNESCO General Assembly, secondly, because its field of application is 

much wider:  cultural property in general instead of archaeological 

objects only, and thirdly because it provides for much more vigorous 

machinery for action.  Since the first point is self-evident, we shall 

discuss the second and third only. 
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The field of application of the convention is very wide, being 

based on an extremely comprehensive definition of cultural property in 

Article 1.  A glance at the text itself shows that ultimately it is 

easier to specify what it excludes than what it includes.  Leaving 

aside objects of purely natural origin (botany, zoology, mineralogy) and 

considering only objects created or fashioned by man, we find that only a 

few limited categories are excepted:  pictures, paintings and drawings 

not made entirely by hand, industrial drawings, manufactured articles, even 

if handmade (Art. Ig i), reproductions of sculptures, engravings, prints 

and lithographs (i.e., ones which cannot claim the status of originals) 

(Art Ig iii) , antiques such as inscriptions, coins and seals, and articles 

of furniture, in each case less than 100 years old (Art. Ic and k) . 

Among all these objects, each State party to the convention determines 

the ones which it deems "of importance for archaeology, prehistory, history, 

literature, art or science".  Finally, Art. 4 defines the criteria for 

selecting the particular items of cultural property which form part of the 

cultural heritage of each State (for example, those created by a national, 

or on the national territory).  We thus have a system of compartmented 

definitions dovetailing into each other, but based on extremely wide initial 

concepts.  This merely bears out our repeated statement that it is 

impossible to define cultural property accurately.  This also gives rise 

to an undeniable difficulty in application of the convention:  because its 

field of application is virtually unlimited, it may appear to be a 

potential obstacle to any international trade other than that in raw materials 

and industrial products. 
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Again, numerous and varied forms of machinery for action are provided 

for.  They include both internal and external measures, the former group 

encompassing both legislative and purely administrative measures.  In fact, 

all the measures advocated earlier in this study are to be found:  the 

establishment of effective and well equipped conservation agencies (Art. 

5c), national inventories (Art. 5b), supervision of excavations and archaeological 

sites (Art. 5d), supervision of the art trade (Arts. 5c and 10a), supervision 

of museums (Art. 7a), and legislation designed to facilitate the restoration of 

stolen property (Art. 13b and c).   In spite of the difficulties likely to be 

met with in their application and possible reservations as to their 

effectiveness, these measures can obviously only be approved.  The linchpin 

of the control machinery provided for by the 1970 Convention, however, remains 

export controls (Art. 6), but, for European countries acceding to the Convention, 

these would raise problems of compatibility between this provision and the 

principle of free circulation of goods which is the very foundation of the 

Treaty of Rome. 

It should, however, be noted first that, despite first appearances, the 

philosophies of the two texts are not opposed since they lead to the same 

final result:  the development of lawful exchanges only and prohibition of 

illegal traffic only. 

However, the techniques of the two instruments are radically different. 

For the Treaty of Rome, the basic principle is freedom of circulation, and 

exceptions must be interpreted restrictively:  everything which is not 

prohibited is legal.  For the 1970 Convention, on the other hand, everything 

which is not specifically permitted is prohibited.  The importance of this 

difference of approach should be neither exaggerated nor minimized.  The 

main point is that if the two texts were applied with systematic inflexibility 

they would indeed be 
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difficult to reconcile.  If both are to be applied, some degree of flexibility 

in their application must be accepted.  Fortunately, this can be done 

without stretching interpretations by virtue of the actual terms of Article 36 

of the Treaty of Rome and of Article 1 of the 1970 Convention.  The former 

provides that the abolition of quantitative restrictions (on the circulation 

of goods) "shall not preclude prohibitions or restrictions on imports .... 

justified on grounds of .... protection of national treasures possessing 

artistic, historic or archaeological value ...."^.  Art. 1 of the 1970 

Convention, for its part, allows each State to designate objects "of importance 

for archaeology, prehistory, history, literature, art or science ...." within 

very wide and varied categories.  All that is necessary, therefore, is to 

interpret reasonably, on the one hand, the term "treasures", which has no 

precise legal meaning, at least in our field and, on the other hand, the 

concept of "objects of importance for archaeology ...." so as to be able to 

apply both texts at the same time.   Ideally, of course, it would be best for 

those who are to comment on and, in particular, to implement, these measures 

if they were the same for all the nine member countries of the EEC - i.e., if 

they were to compile a common list of these important objects which 

constitute treasures.  At first sight, such a formula appears difficult to 

apply between States sane of which practise very extensive controls (France 

and Italy) whilst others practise none, in law or in fact (Denmark and Belgium). 

As we have seen, however, the two approaches converge on certain points;  for 

instance, concerning the 

^ The same Article stipulates that "such prohibitions or restrictions shall 

not, however, constitute a means of arbitrary discrimination or a disguised 

restriction on trade between Member States".   In its judgment of 10 December 

1968 (Commission of the European Communities vs Italian Republic), the 

European Court of Justice ruled in particular that "to take advantage of 

Art. 36, Member States must remain within the limits set by this provision 

as regards both the end to be reached and the nature of the means". 

^ Under French law, "treasure is any hidden or buried object which no one can 

prove to be his property and which is discovered purely by chance" (Art. 716 

cf the French Civil Code).  The Treaty of Rome is obviously using the word 

in its conventional sense of a particularly precious article or group of 

articles. 
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particularly precious character of the product of excavations, it is 

thus conceivable that if some countries were to broaden their control 

while others institute or tighten it, a common solution could be 

arrived at which would place the European "art market" on a solid legal 

foundation.  Because, as we have seen, the application of the Treaty of 

Rome is directly involved this is the key point on which Community directives 

to approximate national legislations might be contemplated. 

So far our argument has been based on the simultaneous application of 

both documents.  However, the 1970 Convention has not yet téiken effect for 

the European States, since none of them has yet ratified it.   It is 

obviously not possible to determine in detail why these States, acting in 

the exercise of one of their most obvious prerogatives of sovereignty, have 

adopted this negative attitude.  However, the fact that they have all 

i, displayed the same reluctance points to certain general reasons. 

First of all there are the technical imperfections of the convention, 

for example, the excessively wide and vague definition of cultural property 

given in Article 1.  The disadvantages of its virtually unlimited scope 

have already been referred to;  this is surely one of the points on which 

ratification might be accompanied by reservations.        „ •?    • 

Still on the technical level, it will be noted that the control of the 

circulation of goods instituted by Art. 6 is vitiated by a fundamental 

inconsistency.  A system involving an export certificate alone is bound 

to be unbalanced unless it is  - 
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complemented by import control, so that the receiving State refuses to 

admit an object not covered by an export certificate issued by the State 

of origin.   Import controls of this kind had been contemplated in the 

early stages of drafting of the 1970 Convention, but were rejected. 

As a result, technically, the export certificate is now no more than a 

mere permit allowing the goods to leave the country, which has 

significance for the State of origin but no international status, because 

once the goods have left the coiintry of origin, the certificate no longer 

has to be produced.  However, this is also liable to give rise to 

misunderstandings and friction:  States issuing export certificates expect 

importing States to attach importance to them - this would be a logical 

corollary of the convention - whereas they are not bound to do so according 

to the letter of the convention. 

However, the main reason for the reluctance to ratify the 1970 

Convention is the fear that, by undertaking to combat illegal traffic in 

the future, one might be opening up past traffics to re-examination 

- legal though these may have been according to the ethics and international 

law of the last few centuries, they would certainly no longer be so under the 

1970 Convention.   In short, the fear is that the 1970 Convention might be 

regarded as retroactive, and the simplest way of preventing this appears to 

be not to apply the convention.  Textual arguments - in particular, those 

based on exegesis of Art. 7, which returns several times to the terms "after 

the entry into force of the convention" - seem to be insufficient to allay 

this fear^.   In our view, it is wiser to confront the facts squarely.   It 

is obvious that many new States which, rightly or wrongly, consider 

themselves to have been exploited over the last few centuries, in particular 

by colonization, wish to recover the cultural property which was taken from 

their territories at the time.  Nor do they make any secret of 

^ Particvilarly as other textual arguments may operate in the reverse 

direction.  For example. Art. 13d recognizes the imprescriptible right 

of each State .... to facilitate the recovery (of certain cultural 

property) .... should it have been exported. 
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this, since, under their pressure, the General Assembly of the United 

Nations on 18 December 1973 passed 

-.^ 
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a resolution to this effect^.   In our view, therefore, failure to ratify 

the 1970 Convention is devoid of genuine tactical value:  the matter of 

claims for the restitution of objects tciken from the former colonial 

territories has been definitively raised and  will inevitably recur in the 

forums of UNESCO and the United Nations.  The countries of Europe might 

indeed be in a better position to resist such claims, should they wish to 

do so and have the necessary means, if, while refusing to allow past 

issues to be raised again, they showed their willingness to combat illegal 

traffic in the future - which they at present seem to condone by refusing 

to ratify the 1970 Convention. 

c) Proposal of a Community initiative for the protection from theft 

of public cultural property and cultural property of public interest. 

Since international conventions are drafted and applied so slowly, 

caution should be exercised in resorting to unwieldy instruments.  On 

the other hand, it is easier to take effective action in the more       ^ 

restricted framework of a more homogeneous European Community endowed 

with institutions having powers of deliberation, control and decisionmaking. 

The intervention of the Community can, therefore, it is felt, be proposed 

with a view to solving - initially within the context of the nine countries 

of the EEC - the problems of restoration of stolen cultural property and 

also of penalization of theft and illegal traffic. 

Scepticism was expressed above as to the efficacy of such penal 

sanctions by themselves.  Those who engage in illegal traffic know 

perfectly well that with the law as it stands they run the risk of 

prosecution and conviction:  they accept this in return for the profits 

they hope to make.   If this risk is merely augmented in the future by 

stiffening the penalties, they will be more likely to become more 

ambitious 

^ The latest resolutions of the United Nations on this point are given 

after the 1970 Convention in the Appendix.  The proliferation of these 

resolutions clearly shows that mere refusal to ratify the 1970 Convention 

is an ineffective weapon. 
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than to give up their activity.  On the other hand, the purchasers of 

the illegally trafficked goods - or at least those at the end of the 

line - are not hard-core criminals.  They are lovers of art objects, 

who usually do not enquire too closely about their precise origin, but 

whose mala fides is not normally complete and is in all cases hard to 

prove.  These people thus risk nothing from the penal law;  however, 

it is they who ultimately give illegal traffic its raison d'etre, by 

their thoughtless purchases.  They must therefore be compelled to exercise 

greater vigilance, and since penal sanctions cannot easily be inflicted on 

them, civil sanctions must be used:  restitution of the property acquired, 

even if in good faith, when it has been stolen. 

This argioment applies to all goods and all traffics.  However, it 

would be quite out of the question to modify whole fundamental chapters of 

the European corpora of civil law merely with the aim of limiting the 

traffic in art objects.  The proposed action must therefore be restricted 

by assigning precise bounds to it.  The concepts of "illegal traffic" and 

"art objects" are themselves vague.  For this reason it is proposed to 

tackle only theft and public or public-interest cultural property, these 

terms being defined respectively as articles belonging to public 

collections and private articles which are, in spite of their private 

status, subject to measures of special protection as a result of which 

they have been identified ("listed" objects).  For these objects are 

defined and inventorized.  Furthermore, in both cases it has already 

been established that they merit special protection, because they are 

normally not susceptible to speculation and are intended more or less 

directly for the use of the public^. 

^ These statements apply absolutely to pi±ilic cultural property, but less 

obviously to listed private objects.  The latter, however, although 

remaining private property, are subject to restrictive rules regarding 

transfer of ownership;  again, in most cases they will ultimately end 

up in a public collection. 
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It is therefore proposed that special legal rules should apply to 

these objects only as regards their restitution if they are stolen. 

But these rules can only be genuinely effective if they are common to 

several States, failing which the present difficulties will recur once 

the stolen object has crossed a border;  it is therefore suggested that 

action should be taken in the form of a Community instrument, without 

prejudging its precise form - decision, regulation or directive. 

The essential provisions of such an instrument should be as follows: 

1) Precise definition of field of application.  Definition of the 

concept of theft raises no substantial difficulties;  such a definition 

is, however, necessary in order to avoid discrepancies in interpretation. 

The definition of protected goods is more difficult.  On the one hand, the 

concept of a "public institution" is in nearly all countries uncertain at 

the point where it shades into certain private institutions (as in the 

case of foundations, nonprofit organizations, the Italian "enti", etc.). 

On the other hand, it is necessary to determine which of the property of 

these public institutions is to be regarded as "cultural" property subject 

to special protection.  All these points must be dealt with in detail, but 

do not raise important difficulties. 

2) A clear commitment is necessary on the protection due to the bona 

fide purchaser.  We for our part are convinced that genuinely effective 

protection of the property concerned is impossible without total abolition 

of protection for purchasers - i.e., by stipulating restitution without 

compensation in all cases.  For speculation in art objects is such that 

after several successive sales they can quickly fetch considerable prices. 

If the legitimate owner is to be obliged to pay back the purchase price, 

recovery will often be impossible.  Again, this would constitute indirect 

protection not only of the final purchaser but also of all those through 

whose hands the object has passed 
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in successive sales since it was stolen, because the final purchaser, 

if he receives his money back, will no longer have to seek a remedy 

from his predecessor, etc. 

Conversely, with restoration without compensation, the final 

purchaser will have to seek a remedy from the person who sold the 

article to him.  Obviously, such action will only be worth while if 

the latter is a person who can take responsibility for his acts and 

not some poorly identified or insolvent middleman - but the aim is 

precisely to eliminate these dubious middlemen.  A person who obtains 

an article from an honest dealer or at an auction will have a remedy 

against the dealer or auctioneer.  Whoever has taken the risk of buying 

from a dubious seller in order to bring off a good deal will have to 

bear the consequences.  The argument extends all along the line, since 

a seller who is ordered to refund the price may in turn seek a remedy 

from the person from whom he obtained the object, and will be left 

without resources should he have made the mistake of accepting the 

article from a dubious vendor. 

3) A third point is that of prescription.  As stated earlier, 

several European legislations stipulate no time limit for actions for 

the recovery of certain public or public-interest property.  As also 

stated earlier, this rule seems to us to be excessive and is in fact 

seldom applied.  How many items of public property have been located and 

claimed forty or fifty years after their disappearance?  An excessively 

short time limit would render the proposed rule inoperative.  Conversely, 

the absence of prescription would certainly be excessive.  A time limit 

of thirty years from the date of the theft appears reasonable, and is 

accepted by all legislations for most acts. 

^ An owner who has had to "buy back" his own property can certainly do so, 

but he is less well placed for this purpose than the final possessor, 

who, of course, is perfectly familiar with the precise conditions under 

which he obtained the object. 
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To return now to the question of penal sanctions, as already stated, 

it is not thought necessary to propose a particular instrxoment for this 

field alone.  However, once it is thought appropriate to adopt such an 

instrxment for restitution in the case of theft, it would appear logical 

and convenient to include provisions concerning penal sanctions. 

Basically, all that is necessary is to stipulate that the theft of an 

item of public or public-interest property shall constitute a circumstance 

aggravating the offence. 

The precise form that this instrument should take remains to be 

determined.   It would in our view be premature to put forward a 

conclusion on this point before the European institutions have had an 

opportunity of considering the matter.  For the form adopted will depend 

on the effectiveness which the decision taken is intended to have.  Our 

conclusion on this point will simply be that we would welcome the most 

positive formula. 

2. NATIONAL LEGISLATIONS 

Where Community instrviments or international conventions are operative, 

they should be complemented by internal measures, and where they are not 

operative, the latter are the only source of law.  We must therefore 

examine the importance of these measures to our subject. 

Two limits must be imposed for this examination. Firstly, the term 

"internal legislations" is to be understood in its broadest sense, i.e., 

as including general and impersonal decisions which are not 
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formal laws in the strict sense of the term - namely, decrees, arrêtës 

royaux.  Orders in Council, etc. 

On the other hand, not all conceivable regulations will be examined. 

These may apply to every field, however technical - e.g., a text laying 

down standards for technical security devices.  Such internal regulations 

will therefore be considered only where their function appears to be 

essential and not merely complementary.  We shall be concerned with the 

controls, considered earlier, of excavations and archaeological sites, at 

border crossings, of internal trade, and of museums. ■■"^ 

a) Control of excavations and archaeological sites 

We shall not dwell on this matter because it is more one of fact than 

of law;  there is no point in drafting draconian legislation on 

excavations if effective means of enforcement are lacking. 

Having made this reservation, it will be remembered that, firstly, 

all States are unanimous in wishing to protect archaeological excavations, 

but that internal legislations differ in their degree of completeness, the 

most recent being in general more precise than the older legislations. 

Secondly, common regulations, at least in principle, on archaeological 

research throughout the Community would assist excavators in their 

activities in each country and would thus contribute both psychologically 

and practically to laying a more solid foundation for Community 

archaeology, which is itself one of the cornerstones of European culture. 
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The actual content of these parallel legislations is practically 

given by Articles 2 to 7 of the European Convention for the Protection 

of the Archaeological Heritage, 

As regards form, this is one of the cases in which a Community 

objective can be attained indirectly through convergent national 

legislations.  A first approach might therefore be to recommend a 

directive issued in pursuance of Art. lOO.   It may be objected that 

it is more a question of protecting each national archaeological 

heritage than of influencing the "establishment or functioning of the 

ccanmon market".   It is up to the Commission, since Art. ICX) calls for 

action by that body, to choose between a "proposal for a directive" and 

a simple recommendation. 

b) Control of intra-Community circulation of cultural property 

The initial obstacles in the way of an approximation of the relevant 

rules will be recalled:  these relate to the diversity of national 

legislations, these rules being either nonexistent or not applied, as in 

Denmark and Belgium, or very general and strict, as in France and Italy; 

other difficulties arise out of differences in approach between the 

Treaty of Rome, based on the free circulation of goods, and the 1970 

UNESCO Convention.  These difficulties apparently preclude simple 

solutions, but instead necessitate a compromise both on the issue itself 

and on form, 

1) Concerning the issue itself, two matters appear to be fundamental. 

It is necessary to decide whether what is required is a definition of goods 

international trade in which is subject to common control in the nine 

States, or a definition proper to each State, or alternatively a common 

basic definition which could, however. 
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be complemented in each country by individual national provisions.  The 

advantages of the first approach are obvious, since it is most consistent 

with the Community spirit, and the drawbacks of the second are equally 

evident.  The third approach is probably the essential compromise. 

The second problem of substance is to decide whether all that is 

required between European States is control of goods leaving each State 

(export control), or whether this should be complemented by import control. 

The technical objections raised in the UNESCO Convention to import control 

(in particular, the fact that the authorities in the receiving State 

cannot know whether the article presented at its border is or is not subject 

to export controls in its country of origin) do not apply in the case of a 

limited Community applying uniform rules.   Import control is therefore 

technically feasible between European States, but would represent a new 

obstacle to trade between them contrary to the spirit of the Treaty of 

Rome (but not to its letter, by virtue of Article 36).  However, non-EEC 

countries, and in particular those of the Third World, would certainly be 

shocked to see the countries of Europe apply effective control between 

each other while at the same time refusing to greint them the benefit of 

such control.  For these reasons, it seems to us that import controls 

must be rejected. 

On the other hand, it remains of fundamental importance for international 

cooperation in the field of penal suppression to operate without impediment 

in the event of fraudulent exports, even when unaccompanied by another offence. 

The arrangement adopted must therefore require each State to cooperate in 

imposing penal sanctions for the fraudulent export of cultural property from 

other States.  This is the general rule accepted for all offences sanctioned 
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unanimously throughout the world, e.g., theft.  There is nothing 

shocking about applying it to the fraudulent export of cultural 

property;  by contrast, it would be shocking to maintain the 

present situation in which the illegal export of cultural property is 

mostly regarded as a minor offence, essentially economic in character, 

concerning only the State which is its victim and not warranting the 

cooperation of other States.  This affirmation of the duty of 

cooperation is much less constraining in its application than import 

control;  however, for our purposes it would already be highly effective 

because it would deprive the offender of the assurance that once he has 

crossed the border he no longer runs much of a risk. 

2) With regard to form, there is in our view no doubt that this 

field directly affects the application of the common market and warrants 

the intervention of the Community authorities.  This intervention cem, 

however, be visualized as taking two different forms.  The first is the 

directive aimed at the approximation of national legislations provided 

for in Art. lOO of the Treaty of Rome.  The second is Community action, 

which would in this case take the form of a regulation, to attain one of 

the objectives of the Community as provided for in Art. 235 of the Treaty. 

This approach is advocated, in particular, by Mr Duquesne in his study on 

the regulations governing trade in cultural property in the nine countries 

of the EEC.  The decision on form is obviously largely dependent on the 

options chosen for the substance.  Again, since the same institutions 

(Commission, Coioncil and European Assembly) will be involved whether the 

basis is Art. lOO or Art. 235. 
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there seems to us to be little point in arguing about this matter, 

which these institutions will in any case have to resolve for 

themselves^. 

c) Control of the art trade within each country 

In our opinion this raises few difficulties, other than the 

protests which might be heard where such control does not yet exist 

and the more general criticism that it might constitute an obstacle 

to freedom of trade.  These objections can probably be met in advance 

if it is recalled that in fact control already exists everywhere, at 

least as regards the general police power of supervision, and, moreover, 

its strengthening is amply justified both by the increase in illegal 

traffic and by the proliferation of new dealers and miscellaneous 

intermediaries who are either unaware of, or simply fail to observe, 

the rules of caution of the traditional art trade. 

On the issue itself, the foundations of a reasonably effective form 

of regulation are to be found in the national legislations which provide 

for such control^, as well as in Art. lOa of the 1970 UNESCO Convention: 

"obliging antique dealers to keep a register .... etc.".  There is 

therefore no serious technical difficulty. 

1 Art. 235 provides that the Assembly must always be consulted;  it must 

also be consulted under Art. 100 if the proposed directive entails a 

modification of legislative provisions in one or more Member States; 

this is the case here, because many of the nine States have detailed 

legislative provisions on the control of exports of cultural property. 

^ As an example, French decree 70-788 dated 27 August 1970 is reproduced 

in the Appendix. 
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As to form, the situation is similar to that described in section 1) 

above:  the Commission must choose between a recommendation to the Member 

States or a proposal for a directive forwarded to the Council in pursuance 

of Art. 100. 

d) Control of museum acquisitions 

The reasons why those in charge of museums and other cultural 

institutions should be called upon to exercise vigilance have already 

been mentioned.  A highly topical example^ shows the value of such an 

appeal.  On the other hcuid, it is not necessary to resort to new 

legislation.   It is the duty of ptiblic institutions not only not to be 

a party to, but also to combat, illegal activities, and it is the duty 

of cultural institutions to strive for the protection of the cultural 

heritage of all countries and not only their own.  These considerations 

are self-evident. 

It may be mentioned that the International Council of Museums (ICOM) 

several years ago launched a campaign for a tightening of professional 

ethics.  Anything liable to strengthen the ICOM will at the same time 

contribute indirectly to combating unwise purchases by museums.  Action 

in this field is not ultimately a matter for legislation, since the 

relevant rules already exist, but rather for administrative action. 

X 

X   X 

^ An altarpiece stolen in November 1973 from the church of Fresles in 

France was found in June 1976 in a West Berlin museimi.   It had just 

been bought for the sum of DM 105,000 ("Le Monde", 10 June 1976). 
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SECTION II.   ADMINISTRATIVE BODIES 

The discussion in this section is kept very general, for two 

reasons. 

Firstly, this is a highly concrete and practical field, and a 

comprehensive treatment would involve discussing the nuts and bolts 

of procedure;  everyone with experience of management knows the 

importance of these, but they do not readily lend themselves to 

theoretical exposition.  On this point, mention may be made of the 

importance not only of legal systems of regulation but also of 

physical elements - resources of equipment and staff available to 

the bodies concerned - and the consequent absolute necessity, where 

an agency is to be studied, of having details not only of its 

statute but also of its budget. 

Secondly, it was felt that our suggestions should remain at all 

times realistic and that overambitieus suggestions should be avoided. 

In the matter of administration, there is a great temptation to build 

up vast structures from nothing.  In fact, the counsel of wisdom is 

normally to start from what already exists and to make the best use 

of such agencies as are already in operation.   In spite of first 

appearances, this approach is probably not only the most economic but 

also the most effective, because, with regard to the specific action 

to be taken, the fact that the existing agencies are established 

means that the benefit of their experience can be brought to bear; 

again, more generally, as regards the smooth running of the 

administration as a whole, a situation is avoided in which poorly 

equipped and underemployed old agencies continue to exist side by 

side with the new bodies which have been set up. 
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Having made these reservations, some suggestions will now be given 

as to international and national agencies. 

1. International agencies 

Three forms of administrative activity must be undertaken or 

continued at Community level:  cooperation in detection and the imposition 

of penal sanctions;  drafting and discussion of uniform rules for the 

description of works of art and the compilation of inventories;  and the 

institution of a Community index of stolen works.  The first task has 

already been undertaken, in particular through Interpol, but on a wider 

scale than that of the Community, while at the same time the resources 

devoted to this activity are modest.  The other two tasks are new and 

are not at present being performed by einy agency. 

Because of the importance of these tasks and the novelty of some 

of them, some months ago the then Italian government, at the instigation 

of an "international congress on the preservation of art works and 

religious cultural property" held in Florence in October 1975, proposed 

the setting up of an International Bureau for the Safeguarding and Recovery 

of Cultural Property (see Appendix 4).  Similar proposals have been made 

by certain sectoral organizations such as CINOA (the International 

Confederation of Art Dealers). 

The formation of this new body would certainly be consistent with 

most of the recommendations made in this study.  However, such a project 

is not felt to be desirable for the general reasons already stated, while 

two bodies competent to act in this field already exist:  the ICOM and 

Interpol. 

a) The ICOM (International Council of Museums) is one of the most 

vigorous of the international nongovernmental organizations existing on 

the fringe and with the cooperation of UNESCO.  It has members, both 
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individuals (curators, restorers, etc.) and legal entities (museums 

and similar institutions) , throughout the world, and it is managed 

by bodies which are broadly representative of its membership.  For 

day-to-day activities, the ICOM has an effective general secretariat 

and a documentation centre which it riins on behalf of UNESCO and which 

is remarkably well equipped and effective for its somewhat limited 

resources.  All in all, the ICOM is very much a living organization, 

whose influence in the world of museums is undeniable.  It also 

maintains good relations with Interpol, which it has for several years 

involved in its meetings and colloquia on security. 

The European Communities and the ICOM could cooperate in our field 

in the following ways: ;, , 

.-j ^.1'   -»■: ■ 

:i-.. 
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1) A study contract could be drawn up for the development of methods 

of definition and inventorization to allow, in particular, the 

preparation of both European and national indexes of stolen works. 

For this purpose Interpol and computer specialists would have to 

cooperate on the study, but it is felt that the ICOM is the 

specialized body most qualified to be in charge of this project. 

2) This study, or, more generally, documentation on the legal rules 

governing the cultural heritage of Europe, could then be pursued 

in greater depth.  As already stated, mere comparison of the 

texts in force is not in itself sufficient to give a complete 

picture of the relevant legislations;  additional information is 

also required on administrative law, civil law and private 

international law in the States concerned.  These essential documents 

are not always easy to obtain, and they are normally drafted only in 

the language of the country concerned.  We are not, of course, 

advocating the formation of a new institute of comparative law of the 

type already existing in several European capitals.   It is, however, 

felt that a cooperation agreement between the Commission of the 

European Communities and the ICOM/UNESCO documentation centre would, 

without excessive cost, enable much greater use to be made of the 

large body of documentation already maintained by the centre, which 

could thus become an important seat of research originating studies, 

papers and theses for the good of the Community. 
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This agreement could certainly involve mutual undertakings: 

on behalf of the centre, to make a particular effort to 

complement its dociimentation on the European cultural 

heritage, and, on behalf of the Communities, to translate 

documents which are at present not readily accessible 

into at least two of the main Community languages.  This 

cooperation could also cover the provision by the Communities 

of scholarships for students to conduct research at the 

centre. 

3)   In addition, the Community could easily obtain ICOM help 

for any action to be taken concerning the museums of 

Europe.  Once again, although the influence of the ICOM 

in museum circles is undeniable, its resources for action 

remain modest.  The capabilities of the ICOM could be 

more fully utilized if it were to be given limited material 

aid in the form of a subsidy.  To take a concrete example, 

if the Commvinity agreed to implement all or part of the 

measures advocated in this study, there is no doubt that 

publication by the ICOM of these measures, with their 

comments, would be a very effective means of action not 

only in museums but also throughout the art trade. 

b) The International Criminal Police Organization, or Interpol as it is 

usually called, is surely better known than the ICOM, and this is why more 

* 
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mistakes are generally made aa to its exact nature and functions. 

Initially, it was also a mere association, but official involvement has 

played a fiondamental part since its inception.  Since the reform of 

its statutes in 1955, it must be regarded as a nongovernmental 

international organization.  The lay public usually sees it as a sort 

of supranational police force empowered to act directly throughout the 

world, whereas in fact it is merely - and does not pretend to be other 

than - a body which liaises between national bureaux which are in fact the 

national police forces themselves.  Be that as it may, Interpol is an 

effective organization which plays an important part in the international 

suppression of crime and - in the field with which we are concerned - of 

illegal traffic in works of art, in particular by circulating descriptions 

of stolen works, at least in the case of important works. 

Here again, the instrument for action already exists, but its resources 

are still limited.  An agreement with the European Community would therefore 

again be possible here, in particular on the establishment, at first, of the 

European index of stolen works which it is proposed should be set up (or 

rather developed, since it in fact already exists, but using techniques 

which are far too unsophisticated). 

We therefore advocate the conclusion between the EEC and Interpol of a 

study contract to determine the conditions for establishing and keeping 

up to date a) a European index of stolen works and b) national indexes for 

each country.  This study does not coincide with that recommended above 

for the ICOM, because their objectives are different, but they must be 

closely coordinated.  The scientific record cards and inventories must, 

of course, be more comprehensive than the stolen property cards, but it 

is essential for it to be possible for the latter 
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to be compiled from the former if necessary.  Particular attention should 

be devoted to procedures and methods of communication between the European 

and national indexes.  Telex and facsimile transmission systems could 

perhaps be used for this purpose, but it is up to the Interpol specialists 

(in consultation with art and computer experts) to determine the most 

effective forms of communication for the description of a stolen work and 

the relevant details. 

Implementation ccin only be contemplated once this study has been 

completed.  In our view, there should be an agreement on implementation 

between each of the nine European countries and Interpol.  The latter 

would administer the index and be responsible for its actual use, while 

the former would provide Interpol and the national bureaux concerned with 

the essential resources.  Hence the European Community need not be involved 

in this second stage.  If, however, it is not involved in the first stage, 

there is a strong risk that no advance beyond the present unsophisticated 

methods will be made. 

Conclusion of this first study contract appears unlikely to raise any 

legal difficulties, either for the Commission or for Interpol, since 

Art. 41 of the latter's statutes provides that the Organization shall 

establish relations and collaborate with other international, 

intergovernmental and nongovernmental organizations. 

2. National agencies 

We shall be even more circumspect about the national agencies, because 

it would be inappropriate to try to give lessons in good management to the 

old-established States, which have long ago attained a high level of 

administrative development.  We shall therefore confine ourselves to a 

few general remarks. 
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The first of these concerns the need to distinguish clearly between 

two concepts:  the agencies responsible for conservation and protection 

on the one hand, and the existence or otherwise of a body responsible for 

coordinating the former, on the other. 

The actual conservation, inventorization, excavation and other 

agencies exist in nearly all the old nations of Europe, but they are mostly 

endowed with extremely modest if not derisory resources.  As already 

stated, it is in theory perfectly possible to draw up general inventories 

for each country of the main categories of public cultural property, but 

this is in fact for the time being impossible;  it was also stated that 

there is little point in having draconian legislation on excavations in the 

absence of the physical means of supervising the most famous and most 

exposed sites.  More could be said on this point, but we shall merely 

conclude that the problem is primarily budgetary. 

The second problem is that of coordination between the agencies which 

must collaborate in their different capacities in the suppression of 

illegal traffic.  Here the situation is probably much less favourable. 

In most countries at present, technical conservation bodies, the police, 

customs authorities and art dealers are also concerned to combat illegal 

traffic;  liaison between them, although improving, is still inadequate, 

and hence the advocacy, not so much of entirely new agencies, but of 

coordinating organizations.  These would be responsible, in particular, 

for managing the national indexes of stolen works already mentioned several 

times and for liaison with the central European index.  For this reason, 

although we recommend that the latter should be run by Interpol, we consider 

that the national indexes should be kept by the national bureaux of that 

organization, which in fact form part of the national police forces of each 

country. 
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This is the form in which it is in our view necessary to implement 

the recommendations of the UNESCO Convention (Art. 5) and those set out 

in the minutes of the 1973 meeting of experts which advocated the 

formation of specialized customs and police departments. 

This will entail breaks with powerful traditions:  that of financial 

parsimony (in the modern world, museums, historic monuments and churches 

are poor institutions, whose role is from time to time exalted but for 

which funds are voted much more reluctantly than for more modern and more 

immediately profitable institutions);  and that of social and intellectual 

compartmentalization (policemen, customs men, dealers and curators 

certainly find sometimes that they have common interests, but they usually 

live completely separate lives from each other).  These are the traditions 

which must above all be changed, and to ensure that the reforming 

intentions do not remain merely theoretical, the appropriate funds and new 

resources will be an essential catalyst. 

This conviction that what is needed is not so much a spirit of 

innovation as the genuine and profound determination to take effective 

action is the main reason for an omission which the author wishes to justify 

before he is accused of it.  Many documents - especially international 

ones - refer to the importance in our field of information and education 

programmes (European Convention on the Archaeological Heritage, Art. 7d, 

1970 UNESCO Convention, Art. 5f, 1973 experts' report. Part V).  One may 

wonder why more attention has not been given to it here.  There are two 

reasons:  the first is, if we may be excused the word, decency.  Of course 

it is a fundamental duty of the countries of Europe to make their cultural 

heritage known;  not, however, because it is threatened, but because it is 

one of the foundations of Europe.  For this reason, we are reluctant 



132 - XII/757/76-E 
Orig.:  F 

to mix up protection against the most sordid risks with the duty of 

education, since the latter is on the highest moral level;  we do not 

wish to behave like the keepers of collections who only realize their 

value when they have been stolen from them.  The second reason is 

prudence.  We have already said that in the field of culture it is 

easy to be content with words.  One may fear that paying lip service 

to the role of education emd information in our field is just a 

convenient way of abstaining from other action.  The author very much 

hopes that the countries of Europe will in the near future be able to 

launch a wide-ranging information campaign in order to take full advantage 

of the action they will have taken to protect their cultural heritage; 

but he feels that it would be inappropriate to begin with such a campaign. 

On all these points, of course. Community action must be by way of 

recommendations to the Member States, because internal agencies and 

activities are involved. 

X 

X   X 

SECTION III.  ACTION BY THE EUROPEAN COMMUNITIES 

We do not wish to engage in theoretical arguments about the nature 

of the European Community:  a federal state or a confederation;  a 

European national state or a Europe of nation states.  Without committing 

ourselves to any of these conceptions of Europe, it seems to us reasonable 

that the role of the European institutions in our field should be primarily 

to encourage action in the individual countries and the coordination of 

these actions. 
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The relevant objects of this stimulatory function have already been 

discussed; we need now only recapitulate, specifying the form that these 

actions could take on the different points. 

1. International conventions 

A. Ratification of the 1969 European Convention on the Protection of 

the Archaeological Heritage should not raise any serious technical 

difficulties. 

Again, the implementation of this convention by appropriate internal 

legislation does not appear particularly difficult.  Approximation of 

national legislations is recommended as much for psychological as for 

technical reasons:  it would be good for an archaeological heritage 

originating from the seime sources (although, of course, the importance 

of these sources has varied from country to country) to be governed by 

a more homogeneous legislation, which would thus be more easily 

comprehensible to workers in the field them it is at present. 

It therefore seems appropriate to suggest that the Commission: 

1) should reccsmnend to the two States which have hitherto hesitated 

that they should ratify this convention; 

2) should consider formulating either a proposal for a directive 

forwarded to the Council or a recommendation to the Member States 

in favour of standardization or approximation of legislations on 

excavations (preferably the proposal for a directive). 
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B. Ratification of the 1970 UNESCO Convention raises much more serious 

difficulties, firstly, on account of the technical inadequacies of the 

convention itself and, secondly, owing to the possibility of clashes between 

the convention and the Treaty of Rome if the two texts were to be 

interpreted very narrowly.  On the other hand, the persistent refusal of all 

the States of the Community to ratify this convention is liable to provoke 

the hostility, in this particular field of the protection of cultural 

heritages, of the majority of member states of the United Nations, without 

constituting a truly effective defence against claims for the return of 

property acquired during earlier centuries. 

For these reasons it appears that ratification of the convention by 

the Member States of the Commvmity is to be recommended, although this 

ratification could perhaps be accompanied by reservations, in particular, 

concerning the following three points: 

- "Cultural property" is defined too broadly, and this definition 

would be liable to bring trade in goods other than raw materials 

or mcinufactured products to a standstill. 

- A clear distinction should be made between export controls, which 

are provided for in the text, and import controls, which are not. 

Acceptance of the former thus by no means implies that of the 

latter. 

- It is important that the 1970 Convention should not be retroactive: 

there should be no possibility of the terms of Art. 7, in which 

this is stipulated, being called into question by the application 

of other provisions - in particular, those of Art. 13d. 
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Although it obviously has consequences for the art trade, the 1970 

Convention cannot in our view be regarded as a commercial agreement or 

an instrument relating to export policy within the normal meaning of 

these terms.  Community ratification therefore appears impossible in 

the form of an agreement of the type mentioned in Articles 113 and 

114 - which would, moreover, be disputable in regard to national 

legislations.  Each Member State would therefore have to ratify the 

convention on its own account.  The Commission could recommend 

ratification to them, by encouraging them to agree on common reservations 

accompanying ratification.      ,^ :,, 

For each State which ratifies the convention, the measures for its 

application will be both numerous and varied (see below). 

■  ^ --^^      ■     y .■-. 

C. It has been suggested that a "Community instrument for the 

protection of public or public-interest cultural property against theft" 

might be useful.  The essential provisions which this instrument might 

include have also been put forward:  a common definition of theft and of 

protected property;  the possibility of têiking action for recovery of 

stolen property from the possessor, even if bona fide;  and a maximum 

time limit of thirty years for such action for recovery. 

2, National legislations 

A. Particular importance attaches to parallel legislations for the 

control of exports of cultural property. 

The essentials of such legislations have been spelt out above 

(common definition of goods to be controlled 
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with national additions; cooperation in combating illegal exports, in 

particular by declaring exports in violation of the legislation of the 

State of origin to be illegal in another State). 

The matter directly affects international trade and the functioning 

of the common market.  We therefore consider that it is a case in which 

a Council directive is possible in pursuance of Art. lOO, although Art. 

235 could also be relevant, as proposed in another study. 

B. Control of excavations and archaeological sites was discussed 

above in connection with the implementation of the 1969 European Convention. 

As stated, implementation calls for the approximation of national 

legislations, which, depending on the Commission's decision, could take the 

form either of a proposal for a directive forwarded to the Council or of 

a recommendation to Member States. 

C. Stricter legislation on control of internal trade in art objects is 

one of the means of action against illegal traffic.  This could usefully 

be based on national legislations already existing in this field (Denmark, 

France and Italy), and would conform in advance to the provisions of Art. 

lOa of the 1970 UNESCO Convention, should the latter be ratified. 

As in the case of item B above, it is for the Commission to decide on 

the most appropriate form of action - either a proposal for a directive 

forwarded to the Coxoncil or a recommendation to the Member States. 
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3. Administrative measures 

The essential measures, which are interrelated in that the second 

substantially depends on the first, are the development of uniform methods 

of description and inventorization and the compilation of European and 

national indexes of stolen property. 

On the first point, our recommendation is for the conclusion of a 

study contract with the ICOM, Interpol and computer experts being involved 

in the work concerned. 

On the second point, a study contract with Interpol is advocated. 

Thereafter, within Interpol, the Member States of the Community should 

adopt the necessary measures for keeping the Community index eind also 

each take the necessary action to maintain its own index. 

In addition, it is felt appropriate to recommend the conclusion of 

a cooperation agreement between the Community and the ICOM on development 

of dociimentation on the Community cultural heritage at the UNESCO/ICOM 

centre and on facilitation of its use. 

X 

X   X 
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At national level, each State should be invited to increase the 

resources devoted to the following: 

a) The bodies responsible for protection of the cultural heritage 

(museums, historic monuments, excavations, inventorization, 

etc.).  These bodies should be so equipped that they cêin provide 

genuine protection of public collections;  at the same time they 

could conveniently and effectively act as advisers to private 

owners concerning, in particulcir, the choice of security systems 

and methods of compilation of record cards. 

b) Agencies responsible for suppressing thefts;  specialized agencies 

could possibly be set up. 

The States' attention should be drawn to the need to establish or 

develop constant and close collaboration between the protective bodies 

mentioned in item a) and the antitheft agencies mentioned in b). 

c) States should remind museums and institutions under their authority 

or control of their obligation not only to be strict and vigilant 

in their own acquisitions but also to report to the competent 

authorities any offer of suspect origin made to them. 

X 

X   X 
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ANNEXES   (*) 

Annex 1 - European Convention on the protection of the archaeological heritage 

(6 May 1969) 

Annex 2 - Convention on the means of prohibiting and preventing the illicit 

import, export and transfer of ownership of cultural property 

(UNESCO, 14 November 1970) 

Attached is the Resolution adopted by the U.N. in 1975 

Annex 3 - Final report of the Committee of Experts on the risks incurred by 

works of art and other cultural property 

(UNESCO, 19-22 November 1973) 

Annex 4 - Proposition du gouvernement italien en date du 18 décembre 1975 

proposant la creation d'un Bureau international pour la sauvegarde 

et La recuperation des biens culturels 

Annex 5 - Regies d'éthique des acquisitions - Recommandations de I'ICOM 

Annex 6 - Regies de la profession d'antiquaire et négociant en oeuvres d'art 

originales (en France) 

Annex 7 - Décret franpais n° 70-788 du 27 aoOt 1970 relatif a la police du 

commerce de revendeurs d'objets mobiliers 

(*) For technical reasons, some of the annexes are only in the original 
French version of the Study. 
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The member States of the Council of Europe, signatory hereto, 

Considering that the aim of the Council of Europe is to achieve a greater 
unity between its Members for the purpose, in particular, of safeguarding and realis- 
ing the ideals and principles which are their common heritage; 

Having regard to the European Cultural Convention, signed at Paris on 19 
Deceipber 1954,and inter alia Article 5 of that Convention ; 

Affirming that the archaeological heritage is essential to a knowledge of the 
history of civilisations; 

Recognising that while the moral responsibility for protecting the European 
archaeological heritage, the earliest source of European history, which is seriously 
threatened with destruction, rests in the first instance with the State directly con- 
cerned, it is also the concern of European States jointly; 

Considering that the first step towards protecting this heritage should be to 
apply the most stfingent scientific methods to archaeological research or discoveries, 
in order to preserve their full historical significance and render impossible the irre- 
mediable loss of scientific information that may result from illicit excavation; 

Considering that the scientific protection thus guaranteed  to archaeological 
objects: 

(Q) would be in the interests, in particular, of public collections, and 

(b) would promote a much-needed reform of the market in archaeological finds; 

Considering that it is necessary to forbid clandestine excavations and to set 
up a scientific control of archaeological objects as well as to seek through education 
to give tQ archaeological excavations their full scientific significance, 

Have agreed as follows 

ARTICLE   1 

For the purposes of this Convention, all remains and objects, or any other 
traces of human existence, which bear witness to epochs and civilisations for which 
excavations or discoveries are the main source or one of the main sources of scien- 
tific iQforroation, shall be considered as archaeological objects. 

wmtmsmrm^ 



-3 

ARTICLE 2 

With the object of ensuring the protection of deposits and sites where archaeo» 
logical objects lie hidden, each Contracting Party undertakes to take such measures 
as may be possible in order : 

(q) to   delimit   and   protect sites and areas of archaeological interest; 

(k) to create reserve zones for the preservation of material  evideoce to be 
excavated by later generations of archaeologists. 

ARTICLE 3 

To give full scientific significance to archaeological excavations in the sites, 
areas and zones designated in accordance with Article 2 of this Convention, each 
Contracting Party undertakes, as far as possible, to : 

faj prohibit and restrain illicit excavations; ^ 

(b) take the necessary measures to ensure that excavations are,  by special 
authorisation, entrusted only to qualified persons; 

(o) ensure the control and conservation of the results obtained. 

.:^ ARTICLE 4 c 

1. Each Contracting Party undertakes, for the purpose of the study and distribu- 
tion of information on archaeological finds, to take all practicable measures neces- 
sary to ensure the most rapid and complete dissemination of information in scien- 
tific publications on excavations and discoveries. 

2.'        Moreover,  each Contracting Party shall also consider ways and means of : 

(a) establishing a national inventory of publicly-owned and, where possible, 
privately-owned archaeological objects; 

(b) preparing a  scientific catalogue of publicly-owned and, where possible, 
privately-owned archaeological objects. . ., 

j ARTICLE 5 

With a view to the scientific, cultural and educational aims of this Conven- 
tion, each Contracting Party undertakes to : 

(a) facilitate the circulation of archaeological objects for scientific, cultural 
and educational purposes; 

(b) encourage exchanges of information on : 

(i) arcbaeolo^cal objects, '' 
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(ii) authorised and illicit excavations 

between   scientific   institutions,   museums   and   the   competent  national 
departments; 

(c) do all in its power to assure that the competent authorities in the States 
of origin, Contracting Parties to this Convention, are informed of any offer 
suspected of coming either from illicit excavations or unlawfully from of- 
ficial excavations, together with the necessary details thereon; 

(d) endeavour by educational means to create and develop in public opinion a 
realisation of the value of archaeological finds for the knowledge of the 
history of civilisation, and the threat caused to this heritage by uncontrol- 
led excavations. 

ARTICLE 6 

1. Each Contracting Party undertakes to co-operate in the most appropriate 
manner in order to ensure that the international circulation of archaeological objects 
shall in no way prejudice the protection of the cultural and scientific interest attach- 
ing to such objects. 

2. Each Contracting Party undertakes specifically : 

(a) as regards museums and other similar institutions whose acquisition policy 
is under State control, to take the necessary measures to avoici their 
acquiring archaeological objects suspected, for a specific reason, of having 
originated from clandestine excavations or of coming unlawfully from 
official excavations; 

(b) as regards museums and other similar institutions, situated in the territory 
of a Contracting Party but enjoying freedom from State control in their 
acquisition policy : 

(i)   to transmit the text ot this Convention, and 
(ii) to spare no ctfort to obtain the support ot the said museums and insti- 

tutions for the principles set out in the preceding paragraph; 

(c) (o restrict, as far as possible, by education, information, vigilance and co- 
operation, the movement of archaeological objects suspected, for a specific 
reason, of having been obtained from illicit excavations or unlawfully from 
official excavations. 

ARTICLE 7 ^ 

In order to ensure the application of the principle of co-operation in the pro- 
tection of the archaeological heritage which is the basis of this Convention, each 
Contracting Party undertakes, within the context of the obligations accepted under 
the terms of this Convention, to give consideration to any questions of identification 
and authentication raised by any other Contracting Party, and to co-operate actively 
to the extent permitted by its national legislation. 

•—-■«»~* 11 imiawwi »i-.j«iiMM»'»akat,'>j»'-';g'aWtW"i"  ' 
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ARTICLE 8 

The measures provided for in this Convention cannot restrict lawful trade in or 
ownership of archaeological objects, nor affect the legal rules governing the transfer 
of such objects. 

ARTICLE 9 

E^ch Contracting Party shall notify the Secretary General of the Council of 
Europe in due course of measures it may have taken in respect of the application of 
the provisions of this Convention. 

ARTICLE 10 

1. - This Convention shall be open to signature by the member States of the Coun» 
cil of Europe. It shall be subject to ratification or acceptance. 'Instruments of ratifi- 
cation or acceptance shall be deposited with the Secretary General of the Council of 
Europe. 

2. This Convention shall enter into force three months after the date of the de- 
posit of the third instrument of ratification or acceptance. 

3. In respect of a signatory State ratifying or accepting subsequently, the Con- 
vention shall come into force three months after the djite of the deposit of its instru- 
ment of ratification or acceptance.' 

ARTICLE  II 

After entry into force of this Convention : »r 

Party to the European Cultural Convention signed at Paris on 19 December 
1954 may accede to this Convention; 

(b) the Committee of Ministers of the Council of Europe may invite any other 
non-member State to accede thereto. 

2. Such accession shall be effected by depositing with the Secretary General of 
the Council of Europe an instrument of accession which shall take effect three months 
after the date of its deposit. 

ARTICLE  12 

I. Each signatory State, at the time of signature or when depositing its instru- 
ment of ratification or acceptance, or each acceding State, when depositing its in- 
so-umcnt of accession, may specify the territory or territories to which this Convention 
shall apply. 

i 
I 

J 
(a) any  non-member State of the Council of Europe  which  is a Contracting V 

Partv to the P.iirooean Cultural Convention sivned at Pariis on 19 Dernnhrr > 

i.'i    m iw««       ■  ■  ™~ ■■'-—■■ "■    »"   "■   ■■»—■^»«——W—n—-^M—WMIW^i 



?. Each signatory State, when depositing its instrument of ratification or accept- 
ance or at any later date, or each acceding State,when depositing its instrument of 
acxession or at any later date, by declaration addressed to the Secretary General of the 
Council of Europe, may extend this Convention to any other territory or territories 
specified in the declaration and for whose international relations it is responsible or 
on whose behalf it is authorised to give undertakings. h 

3. Any declaration made in pursuance of the preceding paragraph may, in respect 
of any territory mentioned in such declaration, be withdrawn according to the proce- 
dure laid down in Article 13 of this Convention. 

1. 

ARTICLE  13 

This Convention shall remain in |orce indefinitely. 

2. Any Contracting Party may, in so far as it is concerned, denounce this Con- 
vention by means of a notification addressed to the Secretary General of the Council 
of Europe. 

3. Such denunciation shall uke effect six months i^fter the date of receipt by 
the Secretary General of such notification. 

ARTICLE 14 

The Secretary General of the Council of Europe shall notify the meqiber States 
of the Council and any State which has acceded to this Convention of : 

(a) any signature; 

(b) any deposit of an  instrument of ratification,  acceptance or accession; 

(c) any date of entry into force of this Convention in accordance with Article 
10 thereof; 

(d) any declaration received in pursuance of the provisions of paragraphs 2 
and 3 of Article 12; 

(t) any notification received in pursuance of the provisions of Article 13 and 
the date on which denunciation takes effect. 

t *- 
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CONVENTION ON THE MEANS OF PROHIBITING AND 

PREVENTING THE ILLICIT IMPORT, EXPORT AND TRANSFER 

OF OWNERSHIP OF CULTURAL PROPERTY 

adopted by the General Conference at its sixteenth session 

Paris, 14 November 1970 
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CONVENTION ON THE MEANS OF PRO- 
fflBITING AMD PRICVENTING THE lUUCtt 
IMPORT,  EXPORT AND TRANSFER OF 

OWNERSHIP OF CPLTURAL PROPERTY 

Having decided, at lts fUteenth session,  that this 
question should be made the subject of an inter- 
national conventicxi. 

Adopts this Convention on the fourte«in|h «jay of 
November 1970. 

.1 
The Genei^ Conference of the United Nations Edu- 
cational,    Scientific   and   Cultural  Organization, 
meeting in Paris from 12 October to 14 November 
1970.  at its sixteenth session. 
Recalling the importïuici; of the provisions contain- 

ed in the Declaration of the Principles of Inter- 
national Cultural Co-operation,  adopted by the 
General Conference at its fourteenth session. 

Considering that the intirrchange of cultural pro- 
perty axnong nations :(or scientific,  cultural and 
educational purposes increases the knowledge 
of the civilization of Man, enriches the cultural 
life of all peoples and inspires mutual respect 
and appreciation among nations. 

Considering that cultural property constitutes one 
of the basic elements of civilization and nation- 
al culture, and that its true value can be appre- 
ciated only in relation to the fullest possible 
information regarding its origin, history and 
traditional setting. 

Considering that it is incumbent upon every State 
to protect the cultural property existing within 
its territory against the dangers of theft, clan- 
destine excavation,   and illicit export. 

Considering that,  to avert these dangers.  It Is es- 
sential for every State to become increasingly 
alive to the moral obligations to respect its own 
cultural heritage and that of all nations. 

Considering that,  as cultural institutions, museum^ 
libraries and archives should ensure that their 
collections are built up in accordance with uni- 
versally recognized moral principles. 

Considering   that   the   illicit   import,    export and 
transfer of ownership of cultural property is an 
obstacle to that understanding between nations 
which it is part of Unesco's mission to promote 
by recommending to Interested States, Inter- 
national conventions to this end. 

Considering that the protection of cultural heritage 
can be effective only if organized both national- 
ly and internationally among States working in 
close co-operation. 

Considering that the Unesco General Conference 
adopted a Recommendation to this effect in 1964, 

Having before it further prof>osals on the means of 
prohibiting and preventing the illicit Import, ex- 
port and transfer of ownership of cultural pro- 
perty, a question whj.ch is on the agenda, for the 
session aa Item 19, 

Article 1 

For the  purposes  of this  Convention,    the   term 
"cultural property" means property which, on re- 
ligious or secular grounds,  is specifically desig- 
nated by each State as being of Importance for archae- 
ology,  prehistory,  history,  litoruturi-,  art or ai-i- 
ence and which belongs to the foUowinp catejiorlea; 

(a) Rare collections and specimens of fauna, 
flora,   minerals and anatomy,   amd objects of 
palaeontological interest; 

(b) property relating to history,  including the his- 
tory of science and technology and military 
and social history,  to the life of national lea- 
ders,  thinkers,  scientists and artists and to 
events of national importance; 

(c) products of archaeological excavaticins (in- 
cluding regular and clandestine) or of arch- 
aeological discoveries; 

(d) elements of artistic or historical monuments 
or archaeological sites which have been dis- 
membered; 

(e) antiquities more than one hundred yoars old, 
such as inscriptions, coins and engraved 
seals; 

(f) objects of ethnological interest; 
( g)  property of artistic interest,  such as: 

(I) pictures,  paintings and drawings pro- 
duced entirely by hand on any support 
and in any material ( excludi,.ig indust- 
rial designs and manufactured articles 
decorated by hand); 

(II) original works of statuary art and 
sculpture in any material; 

(ill)       original engravings,  prints (Uid litho- 
graphs; 

(iv)       original artistic assemblages and mon- 
tages in any material; 

(h)   rare manuscripts and Incunabula,  old books, 
documents and publications of special interest 
(historical,    artistic,    scientific,    literary, 
etc. ) singly or in collections; 

(1)    postage,  revenue and similar stamps,  singly 
or in collections; 

(j)   archives, including sound,  photographic and 
cinematographic archives; 
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{k)   articles of furniture zao^e than one hundred 
years oLd and old music^il instruments.  ^ „ 

Article 2 

1. The States Parties to this Convention recog- 
nize that the Illicit import, export and transfer of 
ownership of cultural projjerty is one of the main 
causes of the impoverishment of the cultural heri- 
tage of the countries of origin of such property and 
that international co-operation constitutes one of 
the most efficient means of protecting each coun- 
try's cultural property against all the dangers re- 
sulting therefrom. 

2. To this end, the States Parties undertake to 
oppoHo such practices with tflo means at their dia- 
poual, and particularly by removing their causes, 
putting a stop to current practices, and by helping 
to make the necessary reparations. 

Article 3 

The Import, export or transfer of ownership of cul- 
tural property effected contiary to the provisions 
adopted under this Conventi<;in by the States Parties 
thereto,  shall be illicit. 

Article_4 

Tlie States Parties to this Convention recognize that 
for tlic purpoue of tlie Convention property which 
belongs to the following categories forms part of 
the cultural heritage of each State: 

( a)  Cultural property created by the individual or 
collective genius of nati(9nals of the State con- 
cerned,  and cultural property of importanoe 
to the State concerned created within the ter- 
ritory of that State by foreign nationals or 
stateless persons residont within such terri- 
tory; 

(b) cultural property found within the national ter- 
ritory; 

(c) cultural property acquired by archaeologicial, 
ethnological or natural siclence missions, with 
the consent of the competent authorities of the 
country of origin of such property; 

(d) cultural property which has been the subject 
of a freely agreed exchange; 

(e) cultural property received as a gift or purch- 
ased legally with the coi^sent of the competent 
authorities ot the country of origin of such 
property. 

Article 5 

To ensure the protection of their cultural property 
against Illicit import,  export and transfer of own- 
ership,  the States Parties to this Convention under- 
take, as appropriate  for each country,   to set up 
within their territories one or mor(> national ,:ier- 
vlcca,  where sucli yervices donot alreadj exlht, for 
the protection of the cultural heritaye,  with a quali- 
fied staff sufficient in number for the effective 
carrying out of the following functions: 

(a) Contributing to the formation of draft laws and 
regulations designed to secure the protection 
of the cultural heritage and particularly pre- 
vention of the illicit import,  export and tjrans- 
fer of ownership of important cultural prciperty; 

(b) establishing and keeping up to date,  on the ba- 
sis of a national inventory of protected property, 
a list of important public and private cultunil 
property whose export would constitute an  ap- 
preciable inipovcrishmcnt of the national cul- 
tural licrltagc; 

(c) promoting the development or the establish- 
ment of scientific and technical institutions 
(museums,  libraries,  archives,  laboratories, 
workshops. . . ) required to ensure the preser- 
vation and presentation of cultural property; 

(d) organizing the supervision of archaeological 
excavations,  ensuring the preservation   'in 
situ" of certain cultural property,   and protec- 
ting certain areas reserved for future archae- 
ological research; 

(e) establishing,  for the benefit of those concerned 
( curators,  collectors,  antique dealers,  etc. ) 
rules in conformity with the ethical principles 
set forth in this Convention;   and taking steps 
to ensure tlie observance of those rules; 

(f) taking educational measures to stimulate and 
develop respect for the cultursd heritage of all 
States,  and spreading knowledge of the provi- 
stions of this Convention; 

(g) seeing that appropriate publicity is given to 
the disappearance of any Items of cultural 
property. 

Article 6 

The States Parties to this Convention undertake: 

(a)  To introduce an appropriate certificate in 
which the exporting State would specify that the 
exiJort of the cultural property in question is 
authorized.    The certificate should accompany 
all items of cultural property exported in ac- 
cordance with the regulations; 
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(b) to prohibit the exportation of cultural property 
fronr) their territory unless accompanied b^, 
the above-mentioned'export certificate; 

(c) to publicize this proliibition by appropriate 
means, particularly among persons Ukply to 
export or import cultural property. 

Article 8 

Article 7 

Th« States Parties to thlB Convention undertake: 

(a) To take the necessary measures,  consistent 
with national legislation,  to prevent museums 
and similar institutia«is within their territories 
from acquiring cultural property originating 
in another State Party which has been illeg- 
ally exported after eMry into force of this 
Convention, in the States concerned.    When- 
ever possible, to inform a State of origin Party 
to this Convention of an offer of such cultural 
property Illegally removed from that State 
after the entry into force of this Convention in 
both States; 

(b) (i)   to prohibit the import of cultural property 
stolen from a museum or a religious or 
secular public monument or similar insti- 
tution in another State Party to this Con- 
vention after the entry into force of this 
Convention for tJie States concerned,  pro- 
vided that such property is documented as 
appertaining to the Inventory of that insti- 
tution; 

(U) at the request of the State Party of origin, 
to take appropriate steps to recover and 
return any such cultural property import- 
ed after the entry into force of this Con- 
vention in both States concerned,  provided, 
iiowever,  that tbe requesting State shall 
pay just compensation to an innocent pur- 
chaser or to a p<!r80n who has valid title 
to that property.    Requests for recovery 
^d return shall be made through diplo- 
matic offices.    The requesting Party shall 
furnish,  at its expense,  the documentation 
and other evidence necessary to establish 
its claim for recovery and return.     The 
Parties shall impose no customs duties 
pr other charges upon cultural property 
returned pursuant to this Article.   All ex- 
penses incident to the return and delivery 
of the cultural propei^ shall be borne by 
the requesting P^rty. 

The States Parties to tWs Convention undertake to 
impose penalties or administrative sanctions on 
any person responsible for Infringing the prohibi- 
tions referred to under Articles 6 (b) and 7 (b) 
above. 

Article 9 

Any State Party to this Convention whose cultural 
patrimony is in jeopardy from pillage of archaeo- 
logical or ethnological materials may call upon 
other States Parties who are affected.    The States 
Parties to this Convention undertake,  in [hese cir- 
cumstances,  to participate in a concerte(a intorna- 
tional   effort   to   determine   and to carry out the 
necessarj' concrete measures,  including tjie control 
of exports and imports and international cpmmerce 
in   the   specific   materials   concerned.      Pending 
agreement each State concerned shall take provi- 
sional measures to the extent feasible to prevent 
irremediable injury to the cultural heritage of the 
requesting State. 

Article 10 

The States Parties to this Convention undertake: 

(a) To restrict by education, information and vi- 
gilance,  movement of cultural prope):ty illeg- 
ally removed  from  any State  Party to this 
Convention and,   as appropriate for eacli coun- 
try,   oblige antique dealers,  subject to penal 
or administrative sanctions,  to miiintain a re- 
gister recording the origin of each item of 
cultural property,  names and addresses of 
the supplier,  description and price of each 
item sold and to inform the purchaser of the 
cultural property of the export prohibition to 
which such property may be subject; 

(b) to endeavour by educational means to create 
and develop in the public mind a realization of 
the value of cultural property and the threat to 
the cultural heritage created by theft,  clande- 
stine excavations and illicit exports. 
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Article 11 

The export ajid transfer of ownership of cultural 
property undpr compulsion arising directly or in- 
directly from the occupation of a country by a 
foreign power shall be regarded as illicit. 

Article 12 

The States Parties to this Cojivention shall respect 
the cultural heritage within the territories for the 
international relations of whi(;h they are respon- 
sible,  and shall take all appropriate measures to 
prohibit and prevent the Illicit import, export and 
transfer of ownership of cultMral property in such 
territories. 

Article 13 

The States Parties to this Convention also under- 
take,  consistent with the law^, of each State: 

( a)   To prevent by all appropi:iate means transfers 
of ownership of cultural property likely to 
promote the illicit import or export of such 
property; 

(b) to ensure that their competent services co- 
operate in facilitating the earliest possible 
restitution of illicitly exported cultural pro- 
perty to its rightful owner; 

(c) to admit actions for recok^ery of lost or stolen 
items of cultural property brought by or on 
behalf of the rightful owners; 

(d) to   recognize   the   indefeasible   right  of  estch 
State Party to this Convefltion to classify and 
declare certain cultural property as inalien- 
able which should therefore ipso facto not be 
exported, and to facllitatte recovery of such 
property by the State coiMsemed In cases where 
It hoM been exported. 

Article 14 i 

In order to prevent illicit exjKjrt and to meet the 
obligations arising from the ;implementatlon of this 
Convention,  each State Party to the Convention 
should,  as far as it is able, provide the national 
services responsible for the protection of Its cul- 
tural heritage with an adequate budget and. If nec- 
essary, should set up a fund for this purpose. 

Article 15 

Nothing in this  Convention  shall prevent States 
Parties thereto from concluding special agree- 
ments among themselves or from continuing to im- 
plement agreements already concluded regarding 
the restitution of cultural property removed, what- 
ever the reason, from its territory of origin, be- 
fore the entry Into   force of this Convention fpr the 
States concerned. 

Article 16 

The States Parties to this Convention shall in their 
periodic reports submitted to the General Confer- 
ence of the United Nations Educational,  Scientific 
and Cultural Organization on dates and in a mjmner 
to be determined by it, give information on the le- 
gislative and administrative provisions which they 
have adopted and other action which they have taken 
for the application of this Convention, together* with 
details of the experience acquired in this field. 

Article 17 , , 

1. The States Parties to this Convention may call 
on the technical assistance of the United Natiops 
Educational, Scientific and Cultural Organization, 
particularly as regards: 

( a)  Information auid education; 
(b) consultation and expert advice; 
(c) co-ordination and good offices. 

2. The United Nations Educational,    Scientific 
and Cultural Organization may, on its own initia- 
tive conduct research and publish studies on nj al- 
ters relevant to the Illicit movement of cultursj 
property. 

3. To this end,  the United Nations Educ£ttion,al, 
Scientific and Cultural Organization may also call 
on the co-operatloa of any competent non-govern- 
mental organization. 

4. The United Nations Educational, Scientific and 
Cultural Organization may, on its own initiative, 
make proposals to States Parties to this Conven- 
tion for its implementation, 

5. At the request of at least two States Parties to 
this Convention which are engaged in a dispute over 
its implementation, Unesco may extend its good 
offices to reach a settlement between them. 

-^—W*»^!^ 
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Article 18 

This Convention is drawn up ^ English, French, 
UusBian and Spanish, the four texts being equally 
authoritative. 

notification to take effect three months after the 
date of its receipt. 

Article 19 

1. This Convention shall be subject to ratification 
or acceptance by   States mencbers of the United 
Nations Educational,  Scientific and Cultural Organ- 
ization in accordance with th«>ir respective consti- 
tutional procedures. 

2. The instruments of ratification or acceptance 
shall be deposited with the Director-General of the 
United Nations Educational, ^{cientiflc and Cultural 
Organization. 

Article 20 

1. This Convention shall be open to accession by 
all States not members of the United Nations Edu- 
cational,  Scientific and Cultural Organization which 
are invited to accede to it by the Executive Board 
of the Organization. 

2. Accession shall be effected by the deposit of 
an  instrument  of  accession  with  the  Director- 
General of the United Nations Educational, Scienti- 
fic and Cultural Organization. 

Article 21 

This Convention shall enter into force three months 
after the date of the deposit of the third instrument 
of ratification,  acceptance or accession,  but only 
with respect to those States which have deposited 
their respective instruments on or before that date. 
It shsdl enter into force with respect to any other 
State three months after the djeposit of its instru- 
ment of ratification, acceptanice or accession. 

Article 22 

The States Parties to this Convention recognize 
that the Convention is applicable not only to their 
metropolitan territories but also to all territories 
for the International relations of which they are re- 
sponsible;   they undertake to consult,  if necessary, 
the governments or other competent authorities of 
these territories on or before ratification,  accep- 
tance or accession with a view to securing the 
application of the Convention to those territories, 
and to notify the Director-General of the United 
Nations Educational, Scientific and Cultural Orgaui- 
zation of the territories to wt)ich it is applied, the 

Article 23 

1. Each State Party to this Convention may de- 
nounce the Convention on its own behalf or on be- 
half  of  any  territory   for  whose   international 
relations It is responsible. 

2. The denunciation shall be notified by an in- 
strument In writing,  deposited with the Director- 
General of the United Nations Educational, Sclentiflc 
and Cultural Organization. 

3. The denunciation shall take effect twelve 
months after the receipt of the instrument of de- 
nunciation. 

Article 24 

The Director-General of the United Nations Educa- 
tional,  Scientific and Cultural Organization shrill 
Inform the States members of the Organization, the 
States not members of the Organization wliich are 
referred to in Article 20,  as well as the United 
Nations,  of the deposit of all the instruments of 
ratification,  acceptance and accession provided for 
in Articles 19 and 20, and of the notifications and 
denunciations provided for in Articles 22 and 33 
respectively. 

Article 25 

1. This Convention may be revised by the General 
Conference of the United Nations fCducational,  .Sci- 
entific and Cultural Organization.    Any such revi- 
sion shall,  however,  bind only the .States which 
shall become Parties to the revising convention. 

2. If the General Conference should adopt a new 
convention revising this Convention in whole or in 
part, then, unless the new convention otherwise 
provides, this Convention shall cease to be opt^n 
to ratification, acceptance or accession, as from 
the date on which the new revising convention «in- 
ters into force. 

Article 26 

In conformity with Article 102 of the Charter o,!the 
United Nations, this Convention shall be registered 
with the Secretariat of the United Nations at the 
request of the Director-General of the United Na- 
tions Educational, Scientific and Cultural Organiza- 
tion. 
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Done in Paris this seventeenth day of November 
1970, in two authentic copies bearing the signature 
of the President of the sixteenth session of the Gen- 
eral Conference and of the Director-General of the 
United Nations Educational, Scientific and Cultur- 
al Organization, which shall be deposited in the 
archives of the United Nations Educational, Scien- 
tific and Cultural Organization, and certified true 
copies of which shall be delivered to all the States 
referred to in Articles 19 and 20 as well as to the 
United Nations. 

The foregoing is the authentic text of the Conven- 
tion duly adopted by the General Conference of the 
United Nations Educational, Scientific and Cultur- 
al Organization during its sixteenth seseion, which 
was held in Paris and declared closed the fourteenth 
day of November 1970. 

IN FAITH WHEREOF we have appended our sign- 
atures this seventeenth day of November 1970. 

The President of the General Conference 

ATIUO DELL'ORO MAINI 

The Director^Gerteral 

RENE MAHEU 

r 

Certified copy 
Paris. 

Director, Office of International 
Standards and Le/;at Affairs, 
United Nations Educational, 

Scimntific and Cultural Organization 



ANNEX  2  bis 

FKSOLirriON  ADOPTEE PAR L'AfiSEMBLEE GENERALE 

I Ip'.ii^  r(.nvoi ü  une grande commiscion  (A/L.766/Rev.l et Rev.l/Add.1 et  '^)_| 

j 'syyJ   (XXX).     Restitution des oeuvres  d'art aux pays victimes d'expropriation 
) ■      ._ ~  

I 
^f.ri -./•ifr.t'-  de3  d(.*i;üeini3 prirnordiaux dco Nations  Unics et notamir,i.'nt  dc  Loiir foi 

1        ■Sans  "„."o  druita   fondament aux de  I'homrae et dans  la difqiite et la valeur do  la 
uerr.rmi.e nur.aine, 

< Il'lL'uiOi'.lïi ^^ Drclaration  siir 1'octroi  de I'independance  aux pays et. aux 
pc'upl.js  coloniaux 1/, 

' ^iPt/^JL■uj_t   la Convention  concernant les mesures  ii prendre pour int^rdire et 
•.•'rii)Achtr ] ' i.inr)Cjrtati<jn,   1'c'X])ortation et  le  tranüfert de propriétés  illicites  des 

' t.i •„':;;  «MiLfirfis,  adoptói-  le  1*4 iiovemt're  1970 par la Conférence  pénérale de 
' L'Crr.i' ::atiori  dos   Nul.ioiKi  Uniou  pour 1'óducation,  la science et  la cultun?,  ,|ori> 

'\i'  rit üoiai'^m'i  -jeanion ?/, 
I 

R-.:.;."-J._>tiit   Ja rC-i^ulution   3lB7   (XXVTII)   de  l'AsBemlilée  fxénérale,   eri  date  da 
ib   j('c(.irit3rt; lyYJ,  ri^lative u la restitution des  oeuvres  d'art aux pays  victimos 

; d'expropriation,  dans laquelle l'Asoicrblée a notamment invite le  Recrétair?  {'it-néral, 
; f.-gissarit en consultation avec  1'Orrifcunisation des  Nations  Unies pour 1'éduoati|jn, 
i ia  öci'^nce et  ia culture et lea Ktato Membres,  a présenter un rapport a l'Aipr.,jmbl('e, 
;        lors   le  sa trentième session,  sur les progrès accoraplis a eet égard. 

Pr.-nant aote  du rapport du Secrétaire general  Vt 

y  R<':;olution  l?!**  (XV)   de  l'Aaaerablce  fiénérale. 

'±/  Or,^;uiiüation  des  Nations  Unies  pour 1'óducation,   la science et   l?i culture, 
^c'.'- ■■ _■:■■:  1/.  Conference  (^rn^rale.  r-eizicme session,  vol.   I, Resolutions. p.   l^^l 
^  lut. " .     , , 

y A/10P2U.    .      . 
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Not .int avec  intrr^'t les dispositions  prises por certains Etats tendant 3 la 
restitution des oeuvre^ d'art aux pays victimes d'expropriation conformCment a 
la resolution 3107 (XXVXII), 

SotUignant que 1*heritage culturel d'un peuple conditionne 1'êpanouissament 
de ses valeurs artistiques et son developpement intégred, qvii sont lee gages de 
son authenticite, 

Perrjuadee que la promotion de la culture nationale peut accroitre  1'aptitude 
dec peupltis  a comprendre la culture et la civilisation d'autrea peuples «t  Jonc 
exerccr  d'he' reux effcts sur la cccj-^rotion internationale, 

1. Affirme que la restitution prompte et gratuite a un pays  de ses 
objetd  d'art,  monuments,  pieces de musee et raanuscrits par un autre pays,  ajitant 
qu'elle  constitue une juste reparation du prejudice commis, est de nature a renforcer 
la cooperation internationale; 

2. Reconnait a cet égard les obligations spéciales incombant aux pays 
ayant eu acces a ces valeurs, soit par des revendications particiilieres soit par 
d'autres pretextes,  du fait de leur domination ou de leur occupation d'un t«rritoire 
êtranger; 

3. De mande a totis  les Etats intéresses de proteger et de sauvegarder les 
oeuvres  d'art qui se trouvent encore dans les territoires sous leur domination; 

h.       Invite lea Etats  Membres a ratifier la Convention  concernant  les roesures 
a prendre pour interdire et empêcher l'imj.)ortation,  1'exportation et le transfert 
de propriétéa  illicites  det. biens  calturels,  adoptee en 1970 par la Conference 
générale de 1'Organisation des Nations Unies pour 1'education, la science et  la 
culture; 

5. Atten-i avec  Irit'^rót ]a reunion du Comité d'experts sur la restitution 
des  oeuvres  d'art  aux pays victimes  d'expropriation,  créé par 1'Organisation  des 
nations  Unies pour 1'education,  la science et la culture,  qui  aura lieu au Caire 
au debut de I'annee 1976, et exprime 1'espoir que ledit Comité adoptera des methodes 
adéquates pour la restitution des oeuvres d'art aux pays victimes d'expropriation; 

6. Demande aux Etats intéresses qui ne 1'ont psa encore fait de procéder 
a la restitution aux pays d'origine de leurs objeta d'art, monuments, pieces de 
musee, manuscrits et documents, restitution qui est de nature a renforcer 1'entente 
et la cooperation internationales; 

7. Invite le Secretaire general, agisaant en consultation avec 1'Organisation 
des Nations Unies pour 1'éducation, la science et la culture et les Etats Membres, 
a presenter un rapport a l'Auatjjnblöe générale, lors de sa trente-dexxxième seission,   ; 
sur lep procrèa accPf-pÜs * eet égfird.    ,..,-• 

2Ul0ème séance plénière 
..   " 19, noyeml^re 197^ 
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Distribution:   G«n«ral SHC/MD/22 
PARIS, 8 January 11)7^ 
Original: Engllah 

UNITED NATIONS EDUCATIONAL, ' 
SCIENTIFIC AND CULTURAL ORGANIZATION ' 

COMMITTEE OF EXPERTS 
ON THE RISKS INCURRED BY WORKS OF ART AND 

OTHER CU;.TURAL PROPERTY 

in particular the risks of theft and other forms 
of illicit transfer of ownership 

Brussels, 19-22 November 1973 

FINAL REPORT 

I.      INTRODUCTION 

1. The Director-General of Unesco,  in co-operation with the Belgian National Commission for 
Unesco, convened this meeting at the castle of Van Ham at Steenokkerzeel near Brussels,  in 

implementation of resolutisn 3. 411 of the General Conference, adopted at its seventeenth session, 
authorizing the Director-General "... .  to  study practical arrangements  which  could be  adopted 
nationally and internationally:  (1) to  reduce the  risks to work of arts,   particularly the  risk of 
theft ..."   A previous meejing of representatives of international governmental and non-governmental 
organizations,  also held at the castle of Steenokkerzeel from 13 to 15 September 1972, had made a 
preliminary examination of the questions to be studied by the present Committee. 

2. The Committee was composed of experts in disciplines particularly affected by the problemi of 
theft, vandalism and illicit transfer of ownership of works of art (muscology, archaeology, la^ 

enforcement, the art trade, international law, together with representatives of international orga- 
nizations concerned.     A list of the participants will be found in Annex I to this document. 

3. At the opening session after welcoming addresses Mr. Huysentruyt, Secretary of the Belgian 
National Commission |,'or Unesco, and Mr.  G.  Bolla, Director of the Department for Cultvtral 

Heritage of Unesco, the Committee elected the following officers: 

Chairman: Mr.   Walter J.  Ganshof van der Mersch 
(Procureur General i la Cour de Cassation, Belgium) 

Vice-Chairmen: H. E.   Mr.  Francisco Cuevas 
Cancino (Ambassador, Permanent Delegate of Mexico 
to Unesco) 

H. E. Dr. Gamal Mokhtar (Chairman of the Egyptian 
Antiquities Organization) 

Rapporteur: Mr. Jean Chfttelain (Director of the Muales de France) 

4. The Committee adopted the following agenda: 

1. General di8cussio,p. ' 

2. Physical procedures for security anij for combat against theft, vandalism and wilful 
damage to cultural property. 

'i.     Application of the 1970 Convention ai)d other legal questions. 

4. Education and information. i. 

5. Adoption of the rei|><irt. ■ 
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II.     GENERAL DISCUSSION 

5. 'J'hi' ('omniittee devoted two meetings to a general discussion of the risks of theft, vandalism 
iind illicit traffic encountered by movable  cultural  property.     The  suggestions  made  during 

tliis gentrul discussion have bien incorporated in the pertinent chapters of the present report.   The 
following general considerations may help in the understanding of the report as a whole. 

6. It appears from the survey carried out by {nterpol - a survey to which 37 countries replied • 
that: 

(a) the great majority of thefts occur in public or private places where there is no system of 
technical protection or where the system of protection is insufficient. 

y 

(b) cultural property o|i great artistic and commercial value is recovered more easily than 
items of lesser val^je which are more easily negotiated; 

(c) In the great majority of cases of cultural property which has been recovered, profes- 
sionals in the art trade (second-hand dealers, retailers,  antique dealers etc.) have, at 
one time or another been concerned; 

(d) there is more lnter,national traffic In stolen art objects between neighbouring countries, 
while the market for such objects is generally located in large cities. 

7. It therefore appears tha,! the problem of thefts of art objects must first be  dealt with at the 
national level and that tlie action of Interpol  -  which  can intervene only in cases of possible 

interest to several countriee,  and only at the initiative of a national  police organisation or of the 
General Secretariat of Interpol acting in conjunction with national police  - cannot be fully effective 
unless the national police possesses all the necessary structures and means of action. 

8. Likewise, the representative of the Customs Co-operation Council called attention to the dif- 
ficulties met with by international customs services in intervening in this field of illicit traffic 

in cultural property.    In so far as national services are called upon to do so,  customs intervention 
in the source country is necessarily much more effective than that of the  customs  of the   country 
where objects are received; the services of the exporting country will,  in fact,  be able to know iind 
interpret national legislation, knowing for example,  that an export certificate is required for cer- 
tain items; on the other hanc},  cannot, or can only with great difficulty, know whether the imported 
objects do or do not belong Xf> a foreign national heritage and whether their export was lawful or not. 
Lastly,  it must be noted that both at entry and on departure from a country,  customs services of 
all countries visited by many tourists find it impossible to check effectively the travel of small 
objects. 

9. Several experts  remarHed that,   among the perils threatening cultural property,   vandalism 
must,  in certain respects, be considered in a distinct way.     While  in fact  certain measures 

for the protection of art worj(cs are effective for both theft and vandalism, thieves and vandals have 
profoundly different motivations.    The result is that the mere fear of repression - which might 
have a certain effectiveness with regard to theft - is ineffective where vandalism is concerned.   The 
preventive measurea must be different, since they must aim at doing away with different kinds of 
motivations. 

III.   PHYSICAL PROCEDURES FOR SECURITY AND FOR COMBAT AGAINST THEFT,  VANDALISM 
AND Wlt.FUL DAMAGE TO CULTURAL PROPERTY 

10. It is necessary to call aitention from the start to the both complex and shifting character of the 
concept of cultural property as defined in Article 1 of the 1970 Convention, and to the variety 

of dangers that threaten thej^a; 

The licit and normal utilization of cultural property itself contains an internal contradiction. 
The desire that a broad public should benefit by them leads to making protection measures as 
discreet and as slight a(( possible, whilst the concern for conservation leads to reinforcing 
them, 
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Items of cultural property are located in extremely different countries, whose means of pro- 
tecting them are often not comparable with one another.    Many developing countries are, in 
this respect, in a difficult position, for they possess a very considerable property constitut- 
ing a fundamental eli^ment of their personality,  along with limited means of protection. 

Lastly, the dangers to which this property is subject vary greatly: vandalism founded on poli- 
tical or religious motives; systematic theft organized,  in certain regions, with the use of the 
most modern equipment; simple plundering by occasional thieves; or the fondness of average 
tourists for procuring "souvenirs"; the considerable and constant increase In the price of col- 
lectors'items; the weakening of the respect by which certain cultural property used to benefit, 
traditionally,  in most countries; the increase in communication facilities of all Icinds; the deve- 
lopment of mass tourism.    All this helps each day to multiplying the opportunities for theft, 
vandalism and wilful damage.    Conscious of this augmentation of the dangers, and of the com- 
plexity of the problei;as, the experts were in agreement about stressing the importance of the 
following measures relating to both prevention and repression of such illicit traffic. 

(a) Pfcventlve measures 

11. The survey undertakfjn by Interpol to which 37  countries have  replied  shows that the   great 
majority of thefts talte place in public or private places where no technical Siystem of protec- 

tion exists or where the system of protection is insufficient.    Taking extremely varied forms, pr«:- 
ventive measures all come down to the  same idea of the need to  ensure  adequate  surveillance pf 
cultural property under a general system of security comprising basic recourse to adequate instai- 
lations.    Surveillance can assume extremely diverse forms according to the nature of the property 
in consideration.    The simplest and most traditional means is guarding by human beings.    Sophisti- 
cated systems call for thi! latest electro-mechanical or electronic techniques: electric eyes, tele- 
vision, radar or the laser ray. 

12. Several experts pointed out the importance of the following difficulties.     Human guards face 
different kinds of difficulties according to the degree of economic development of their country, 

In the less rich ones, which it is relatively easy to recruit staff, guards may be poorly quEdifled. 
In the richer countries,  if; becomes harder to recruit, for mere tasks of execution,  staff that is 
both Ul-paid and repulsed by non-specialized functions.   On the other hand, the use of sophistica- 
ted techniques involves the risk of creating a false sense of security if one loses sight of the fact 
that any security system, to be effective, must in the last resort lead to human intervention. 

13. With regard to this point, the experts concluded that it would be useful for Unesco: 

to promote the study, in each country considered, of the best means of protecting the cultural 
heritage,  account being taken of the conditions peculiar to each country; 

to sponsor or carry cut the publication of technical "fiches" on the various kinds of security 
equiprnent and methods - for the use of national administrations, which wUi pe responsible 
for their distribution of the information - their advantages and disadvantages, and the way in 
which they are used; 

publish a manual on requirements for training and in-service training of surveillance staff; 

to centrnlize information received from such specialized bodies as ICOM, ICOMOS, 
IN'I'ICUl'OI, etc. 

(b) Measures for recovery or repression 

14. Subject to the legal pi'oblems studied below, measures for repression or recovery adl assume 
that the reality of the Ulicit fact (theft, vandalism,  etc. ) could be established with certainty 

and that the infraction could be made rapidly and widely known. 

15. The experts were unanimous in pointing out here the importance of the following measures: 
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(i) establishment of national inventories of cultural property 

Any more or less restrictive regulation of the circulation of cultural property supposes, in 
order to be effectively ajiplied, that such property is not only defined in general terms, but 
accurately recorded. Such is the purpose of inventories on the basis of which lists can be 
drawn up of objects subject to more or less strict supervision, such as the "nationaltreasures 
of certain countries". 

Attention should be drawn to the following points: 

the need to establish the^e inventories in precise terms. They must start from data which is 
sufficiently clear and to permit identification of such objects. In this connexion, the value of 
supplementary inventories with photographs has been stressed; 

the need to keep within rt^asonable limits the type of property subject to prohibition of shipment 
abroad owing to both cultural and technical circumstances.    From the cultural standpoint, while 
it is right that each country should protect its cultural heritage, this protection ought not to go 
so far  as to forbid a  desirable  exchange of objects between countries of different  cultures. 
From a practical standpoint, a system of prohibition or control pretending to be unduly exten- 
sive would in fact become ineffective because it would be Impossible to verify effectively the 
legal status of the object in each case; 

special attention was given to the use of scientific methods in the preparation of inventories to 
facilitate retrieval.    They permit the use of inventories containing a great many objects, but 
the difficulties which their use involves must not be lost sight of: the  cost of the  equipment, 
the need for skilled staff to provide at the start sufficiently accurate and detailed information 
for it to be handled usefu,lly by the computer; lastly and especially, the difficulty of establish- 
ing criteria for distinguiuhing objectively an unauthentic object or one of minor importance 
from nn object that is authentic or of cultural importance. 

(ii) Disseniination of the ascertaining of the facts 

Recovery or repression j.s possible only if Ulicit acts are made very rapidly and widely known. 
It is extremely hard for Si country on whose territory a work subject to illicit traffic is sought to 
intervene effectively if notification of the illicit act accompanied by sufficient accurate descrip- 
tions of tlie object is not received from the country which has been victim of the act. 

(c) Establishment in the various countries - those of departure or of arrival - of services 
specieJized in the repression of traffic in cultural property within the police or customs 
services or those responsible for cultural property 

16. Police and customs services, whether national or international - were not originally competent 
in these highly special fi<!lds.     The example,   noted by the  experts,   of the creation of such 

special services in a few countries linked to the Interpol  system  (France,   Federal  Republic of 
Germany, Italy, United Kingcjom, etc. ) shows that the system is extremely effective.    These special 
services, whcjtever their exact status, must work in close liaison with official cultural services in 
collaboration with the professional organizations concerned and must be able to utilize documents 
prepared by these services, especially inventories. 

(d) Supplementary measures 

17. The basic document prepared by the Unesco Secretariat quite rightly draws attention to the 
intereét to be seen in curtailing Ulicit traffic at its source and in establishing licit and super- 

vised circulation of cultural property between States. 

18. The experts were unanimous in noting both the value and the limitations of the following 
measures: 

(a)    Development of inter^iational travelling exhibitions, they allow a broad foreign public to 
get better knowledge of the culture of the country of origin.    Some  such activities,   in 
particular exhibitions of archaeological property of the first importance, can be pointed 
out as exemplary.    The limitations lie in the impossibility of too frequently circulating 
works or objects, which are usually the most fragile and the most important. 
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(b) Long-term exchanges or gifts of cultural property between specialized institutions certainly 
constitute a valuable instrument for the communication of cultures.    For the moment, it is 
little employed, each side tending to overvalue what it gives compared to what It receives. 
An extension of thje few activities undertaken in this domain is certainly desirable and 
ought to be encouraged and aided. 

(c) The creation, by tl;,e competent services, of copies, maquettes or models having all the 
scientific qualities required in order for them to be used effectively.    The obstacle here 
is traditional retictjnce, even among the most official services and most disinterested 
persons,   as to the use of these materials, however remarkable they may be.    Though it 
may unconsciously be due to an unconscious interpretation of ideas of cultural value as 
cor^pared with con^mercial value, this reticence constitutes a fact of whicKi we must be 
aware; it must also be understood that the use of such material can only be a supplenaen- 
tary resource and (jould not justify a total prohibition of licit circulation of original cul- 
tural property, whjich alone percits. In the present state of things, a real intellectual and 
emotional interpetvïtration of the various national cultures. 

IV.   AI'i'LICATION OF THEl 1970 CONVENTION AND OTHER LEGAL QUESTIONS 

19. The Committee examin^ed the question of whether new ineasures should be contemplated at the 
international level in order to reduce the risks of illicit traffic in cultural property. 

1.     The 1970 Convention 

20. In a general way, the Committee considered that the Convention on the means of prohibiting 
and preventing the illicit import, export and transfer of ownership of cultural property, adopted 

by the General Conference of Unesco at  its  sixteenth  session (November  1970)  remained the best 
instrument for reducing ris,|cs of illicit traffic, provided that this Convention - which resulted from 
a compromise - was widely accepted by the various countries of the world.    In this connexion, the 
Committee regretted that only 17 States,  almost all of them  developing countries  suffering from 
illicit export, had ratified the Convention.    For this instrument reEilly to produce the effects expec- 
ted of  it, that is, a very substantial reduction in illicit traffic, it was indispensable for many other 
States to adhere to it,  especially States which, at the present time, could be considered as "import- 
ing countries" or "transit countries". 

21. The Committee was unanimous in recommending that new efforts should be made by the Unesco 
Secretariat to obtain sv,ch ratifications, acceptance or adhesions. 

22. According to one expert, the hesitations of certain "importers" stemmed from the following 
two considerations: 

on the one hand some national circles feared that the Convention might reopen the closed book 
of history: in other words, that an interpretation might be put on it that it applied retroactively; 

on the other hand,  it Wf-is feared that the text of the Convention might adversely affect perfectly 
lawful transactions because the categories of objects to which it applied were not defined with 
sufficient precision. 

23. In answer to these two sources of concern, it was observed that the intention of the authors of 
the Convention was not to  call the past back  into question and not to  give  the  instrument  a 

retroactive effect.    Likewisie,  there were no categories of objects clearly defined and included Jn 
inventories which should be affected by its provisions.    It was also understood that a State might 
schedule and consider as pj-otected objects of art of foreign origin found on its territory. 

24. It was specified that Interpol could, at the request of one of its national central offices,  inter- 
vene with police services members of Interpol, not only when,  in the country of origin of the 

art object, a theft had occurred coming under the penal legislation of that country, but also when 
an art object was prcsun'ied to have been exported illegally, contrary to regulations of the country 
of origin, for example, legislation protecting the cultural heritage, when that legislation considered 
such export to be illegal, as an infraction giving rise to penalties. 
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2. Knowledge of national ]eglslations 

25. The fact that foreign national legislations  concerning the protection of the  cultural  heritage 
w<fre not .-ilwayB known was mentioned as another difficulty with regard to the ratification and 

Implementation of the Convention, whose application would depend on the content and date of entry 
Into force of such foreign laws. 

26. In this regard, tlie Coi;amittee considered that it would be useful for the Unesco Secretariat to 
publish national legislations or, if such an undertaking were  impossible  because of its  cost, 

that at least a document should be disseminated containing a synthesis of the main provisions of all 
national legislations in force. 

27. One expert stressed that the highly restrictive legislation now existing in some countries could 
lead to unfortunate results, for example, to preventing cultural property removed in former 

times from being repurchased and brought baok to its country of origin. 

3. Possible changes in domestic legislation 

28. During a preliminary i)aeeting, the question was raised of a possible change in internal legisla- 
tions with a view, in civil law, to facilitating claims to property which had been the object of 

illicit traffic, and in criminal law, to increasing the punishment incurred by the authors of such 
traffic, and in so far as the legislation of the receiving country granted the same character to an 
act justifying intervention. 

29. The Committee considered that it would be difficult to get States to adopt special provisions 
about cultural property' where the transmission of the property was concerned.    Likewise, more 

severe penal sanctions for thefts of cultural property could not easUy be decreed, and the increased 
penalties provided for in the case of theft of cultural property or vandalism would not necessarily 
have the desired effect.   A greater awareness of public opinion as regards the seriousness of these .. 
acts would more easily induce to give harder sentences. 'l 

» 
30. An expert pointed out tUat, at the practical level, it would be desirable for auctioneers and < 

organizers of public sqles to be responsible for the origin of objects of art sold at auctions. 

31. It was pointed out that the application of the 1970 Convention and the prevention and repression 
of illicit traffic in cultural property were closelylinked to the definition of the bonafide acquirer, 

a question which was the subject of a proposal for international regulations made by the International 
Institute for the Unification of Private Law in Rome. The Unesco Secretariat should keep the work 
of this Institute under observation. 

4. Status of cultural prop<;rty and regulations governing the market in works of art      , i 

32.    Divergent opinions were expressed as regards the status of cultural property.   One expert was 
of the opinion that all cultural property should be nationalized and become the property of the 

State, and that trade in such property - which should not have commercial value, but only cultural 
value - should be abolished,    Several other experts felt that, for the very development of art, private 
individuals should continue to have the right to be owners of art objects, and that trade in such objects 
also sustained such development. 

( 
I - 33.   The situation in a coun);ry which had undertaken extensive nationalizations was described to the 
j Committee: whUe all cultural property in castles and other residences of great landowners was, 
' . as part of a land reform, considered to be State  property,   this measure was not applied to other 

coUectionH which remained private  property.     The State   in question,   wished,   moreover,   to  en- 
': '    '            courage private collectors i^fhose works of art  remained,   however,   under State  supervision.    As 
' regards  trade  In  works of art,   several  systems   coexisted:    shops  run by the  State,   others by 
I religious bodies and still others which were purely private; but all these shops were under the strict 
1- '*                         supt'rvision of the State,  and their purchases and sales had to be recorded in special registers. 

34.   After the representative of CINOA had suggested that official markets in cultural objects should 
be organized in order to prevent the creation of networks of Ulicit traffic  or at least reduce 

their scope, an expert explained the difficulties which had been met with when his country tried to 
organize official uules of ci|,ltural objects.    Other experts considered that the organization of such 
official markitH was contrary to their national legislation and, moreover, not desirable. 

t 
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35. The Committee considered that the adoption of codes of ethics by certain groups concerned was 
highly dijsirable.    Such was  in  particular the  case  for  museums,   where  rules of ethics had 

existed for a Jong time under the auspices of ICOM; however it might be hoped that there would be 
stronger requirements concerning especially the origin of archaeological and ethnographic objects. 
If the niUBC'Ui,n8 of the world with largest budgets undertook to exercise strict control over the origin 
of items proooaed to them and to refuse strictly any item whose origin was even contestable, pos- 
sibilities for illicit traffic would certainly be niuch diminished.    As regards art dealers, the repr«i- 
sentative of CINOA specified that his organization had already drawn up such a code.    The Commit- 
tee considered that such codes of ethics were highly desirable. 

36. The representative of the Commission of the European Economic Communities pointed out that 
the Treaty which had established the European Economic Community had stipulated for the 

elimination of administrative barriers to the free   flow of cultural property, as well as of all other 
property.   However, it would be possible for tl>e Community to accompany measures for the libera- 
lization of trade in works of art with special provisions concerning works of art capable of limiting 
illicit traffic.    The Committee took note with interest of this possibility. ' 

V.     EDUCATION AND INFORMATION 

37. The question of making public opinion more sensitive to theft, vandalism and Illicit traffic in 
works of art was given lengthy attention by the Committee, which was unanimous in recognizing 

the importance of such action, at both the national and the international levels, and with respect to 
education and information. The aim of this action should first of all be to inspire a respect for 
national cultural property which is easiest to arouse, but should lead to respect for foreign cultural 
property. 

38. As regards school education, the proposed action would concern textbooks  and  study pro- 
grammes at all levels, and particularly in the fields of history and human geography.     The 

Committee recommended that Unesco, in its educational activities,  should stimulate, in teaching 
at all levels knowledge and respect for the cultural heritage, the national heritage and that of man- 
kind as a whole. 

39. While it was true that cultural tourism could be a factor for international understanding,  it must 
nevertheless be recognized that tourists were often the cause of grave damage to cultural property. 

espj'clally on archaeological sites.    The Committee thought that the possibility should be studied of 
prepnring tourists for the idea of respect for cultural property.     Indications in travel guides or 
tourist leaflets would be helpful in this matter, and the collaboration tourist offices, publishers of 
guidebooks and air transport companies should be sought. 

I 

40. As regards the general public, it must be made more awareof the importance of protecting the 
cultural heritage and of the evils of harming this heritage bythefts, vandalism or illicit traffic. 

41. The Committee noted that the information media usually reported only cases of theft, vandalism 
and  illicit traffic  taking place  in the  industriedized countries.     The  Committee believed that 

efforts should also be made in developing countries, the greatest sufferers from the traffic, in order 
to inform the press and other information media of cases of theft, vandalism and illicit traffic, so 
that International opinion might be informed and realize the gravity of the problem. 

42. The Committee recommended that Unesco, through its own publications, or through the pro- 
motion of publications, films and radio and television broadcasts,  should endeavour to provoke 

a much j/reatfr awareness in public opinion. It would appear that the press and radio and television 
organizations were interested in the problems of the risks incurred by works of art, and it would be 
well to profit in each country,  by our interest. 

43. One expert pointed out. however, that in his country the moment had not yet come to draw the 
attention of the public to the importance of cultural property for the authorities feared that in 

the absence of legislation and a protective inventory, such a campaign would have an effect contrary 
to the one sought. 

44. Another expert said that information media usually limited themselves to pointing out the impor- 
tance of thefts when they were discovered.    The Committee felt that the public should also be 

Informed that< in a great majority of cases, works of art were recovered and that these thefts were 
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not profitable to their authors, owing to the difficulty of disposing of the works. 
might discourage thieves. 

This Information 

45. The representatives of Interpol and the Customs Co-operation Council both insisted on the fact 
that a  greater awareness  in the public   was also capable of making the task easier, in this 

field, for police and customs authorities. 

VI.   In general 

46. The representatives of international organizations present at the meeting,'in particular those oi 
Interpol and the Customs Co-operation Council, all hoped that still closer collaboration would 

be developed between their organizations and Unesco, in order to facilitate the Implementation of 
the recommendation of the Committee. 

i       .1 
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• ! ..   Proposition du  Gouvern«ment  Italian  en  date du 
''^ 18   dócBmbre   1975  propoeant   la  creation  d'un   bureau 

3RnÜskr0 jbiJgli Affflri (iFstm ïntemational  pour ia  sauvegarde 
. , . wt  la rócupëration  des biens culturele 

Ie Cnnprèa international sur "Ia conservation des 

oeuvres d'art et dea Biene Culturele Pélifieux" et eur "Ia 

sauve^'irde et 1H I tcupórHtion des neuvreo d'art" a;i/fint oroct- 

dé f\ un échan^e de vues ao-irnfon'^ii sur les noyens juridiquea 

les ^lus propree ^ araéljorer 2a cooperation internationale en 

natièry de sH'jvBfnrde et de recuperation des oeuvres d'art, 

selon lea principes :^)lusi'iUr5 foi» affirnés au sein des diffé- 

rents siL-ges internationally et, en particulier, aa cours du j 

prenier Conérts aui a eu lieu ?i"Palas5zo Veccldo" les 27 et 23 i 

noverbre i*??'', adopte, au courn de la séance de oi5ture du 22 . 

octot-re   1975  \  "PH1«Z::<) Vscchio" la suivante                                                 | 

RESOIUTIOW j 

ayflnt entendu    ie  rapport de  la connitision des  experts  relfttif 

au:; nopens   juridicjues aptes a a:aéliorer  la  cooperation in- i 

ternationgle en raatilre de saiivegarde  et de réeupératiq.n ! 

des  oeuvres d'art; | 

constatant    1'exigence que Ie nouvenent international des oeuvres ' 

d'art et dies biens culturele  en fénéral ne doit  paa  poit.er ; 

prejudice a 1'instunce de conservation des  patrimoines ar- i 

tietiquea des peuplesj 

-co|i8tatant la néoessité que Ie mouvenent des oeuvres d*art doit 

-„ . ' -dono 8tr4 entourée de totitos. precautions,   tel qu'il a éXé 

;:''-,—laiv£emenlt af finné ^ane pluei^ure accords intornatiönaüx 

,..,et nota:::ucnt      done Ia Convontion de I'U.Ü.S.S.C.O.  du 14 

• ■^'': ; novenbre  ^°^0\      .^ ''''•'■'-■'    ■ f  ^-^."."^'.■ '    ' ■ 

•i. 

'./' 

J ■ 

? *i.,. 
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,&hxa h^li cAffiiri (fsli^ri - 2 - 

constatant    qu« la proposition de confier h un or^anisne in- 

*■'      ternational,  tiia cours de realisation,   tous les interver*- 

tiona opërationnellen,  d'inforaations et d'étude ^teo 

h assuror la Rauv>iparde       et la recuperation dos Lici\s 

culturela obje". de t:'af?cp illocit»}s,   répond lar^enent 

h l'èxi^eiicao  eusmanoionnéej 

priG acte     de  la volonté rnanifestée  par la Region Toscane  et 

par la Hunicinalité q«, Florence de facil^ter da  toute 

fatjon la creation de ce bureau international; 

prooose 

1. 

f 

la creation d'on Bureau international  pour la^    aauveg^arde 

et la récupératicri dec üisns culturels,dont    les  têches 

soht définiea dans  prcjot da Statut ci-joint; 

reconnende 

1'adop^ticn immediate d'una counvontion internationale in- 

stituant le-dit Bureau^ doté de raoyens financiers adéguats, 

et tout celè k  la charge des Stats intéresses èi la protection 

et è. la recuperation des blena culturela;', • '* •  •• 

• ■..'.. . ■ .   -•»•■■■■* -■ . ■. •'•■'■■'  ' •''" '■•■""::*' •'   '■ '■ ". 

' 'j ' '     •';   *      ^o n n e  m a n d. a t    ''.k''.'<'  ••.'*,• 

au Président de l*Accad6ciie des Arts du dessirt. , Ie Kinl- 

atre Kodolfo Sivlüro, de sounettre J.a resolution adoptee  

par les parttcipants/ aux ooapétentob autorités de l*£tat 

Itallen poor 1*8 forcollttfQ requiseo. •;     \,. 
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Art.   1    Un Bureau international  pour la saavorarde et la rtcupera 

tion des oeuvree i'art at deo bienc culturele en £c'néral 

(ici 4énomné Bureau)  est crée pour la réaliBation des 

bute (Jéfjnis dans In Convention de •• Ia Haye du 14 raai 

1954   pour la prot'jctinu des biens culturels  on cas de 

conflit armé",  dans 1=* Convejiticn de Paris de l'UlIEüCO 

du  14 novenbre  1970,   dans la resolution de 1'ONU du   18 

décernbr^   1973 ot 'lans 1'accord de Helnixiki  du 30 aotJt 

1975.   ' 

Pour bions cultujr-?!^ 1'on entend les biens énuraercs a 

l'art„   1  de la Convention adoptoe par l'UIT^SCO Ie  14 njo 

vefr.bro  1970,  relative aux ciesures a prcndre pour 

ejnpScher  et interdire 1'importation, 1'exportation et 

Ie transfert de ■DycpritSté illicites des ces biens. 
j 

• ~ _ j 
Art. ^  les blits specifiquos du Buraau sont les suivants:       I 

I 
a -     Prendïe note des sisnalations relatives aux biens cul- 

turels qui out étt^ objet d'activitd illccite de toute 

sorte et en tout lieu en les inscrivwit dans ur. cata- 

logue spécial; 

bt—' .  Prendre note dcs infractions aux dispositions rela- 

tives aux transiörts de propriété d'oeuvres d'art, 

• coamuniouóes par lea Strrvïices de protection du patri- 

»;     moine culturel des Stats adhérants k la Convention, en 

. '  : .• inscriv^nt dans ua catalogue noninatif spécial les 

_;^  irifra.Ctt.ijDxia coiaaises par lea cpérateura du.secteur jt :., ' 

les ev^jntuallea sanctions infligéea;     '. 

./. 
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o <»     .'     Frfiter tout assistance possible,  sur daciande de 

.  -l'Stat intéress<8 h la restitution,  ou bion sur 

initiative du Biu?.aau aveo 1'a. piobcition do l'Stal, in 

téressé,  dans 1'action de xécup^rc.tion des biens 

, volés ou exportós illicitetuint du .territoire dudit 

Btat. ,.■       : . >     *        . , ^« 

d - S'ocöuper  du recueil systönatique  et ae la nis    è. 

jour  dea dispositions  (de loi)   en vigeur  et des 

, orientations jui'isditionnelles existants dans lea 

Stats intéresses par lo connsrco  internationr.! dec 

oeuvres  d'art; 

e - Crcaniser,   au bénéfioe des ütats adh«Ji'a»its è. la Con- 

vention qui veulont 1'utiliser,   un service de rensei- 

^nenent et  de docufnentation siu- 1'état de la legi- 

slation (et relative jurisprudence)  sur la protection 

des oeuvres d'art en é^ard notannent aux, problönes 

,     de 1'art sacrs; 

f -     >     Assister les Stats neabres,  qui en faut deciande,4ans 

iV/:    Ie preparation et, Ie cas écheav\t,  dans 1'exécution 

^'"'•V   , ■   des oesures legislatives et adainistrativeft aptes è. 

'.',•;■'',>.■;•;.   -prévenir et ö. ^éprir.er les trafiqs illecitea deq  . .   • 

/■.'}.,;vV:'-oeuvrQS d'ait;,''- 
Il • 

'  ■ f 

;■ -i 

•e ----'-: —-PrCECUvoir -des canpasaos latèrnaticncler- pour l'h.arr:o-    '^ 

■  : : .-^^    '  i^ dea legislations iiationalos relatives è. Ic sau-i. 

-.V'V"-   Ve^ardüet è la XiSoupération des oeuvres d'art,  ci^. favo- ;' 

v.t -;:''. xisant la forn:d3.ation de.projets do rccccnandaticn et tz 

;:"   r.     convention,  è Êoucettre è l»approyation dans les P: 

eiè^es conpetents. 
l 
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Art. 3 - Pour l'acconpliasenent dos fonctions Dentionnécs 

aux paracraphes (d, e, f, g,) de l'art. 2 ci4es3us, 

le Bureau se eert de 1'avis d'uxi coniit<S Inter- 

Gouvemeaontal forud par des esperts desi^nos pa» 

les Btats adhörfuits b.  la Convention, 

Art, 4 - le Conité prévu par le precedent article adopte 

son réclensnt interne et fixe les dates des see 

reunions et 1'or eire du Jour da scs trr.vaux. 

Art, 5-16 Bureau foncticnne sous la responsabilitd d'un Secré 

tair<3 General, ronnd par les Etats adhdrants è la 

Convention, aux conditiows établis par les Btats      | 

Clones et pour la durée de six ans. l' 

Art. 6 - le porsonnel nécössaire au fonctionnefaeno du Bureau   t^ 

est en^ass avr.o c.n  contrat d'eaploi, dans les lir.4tes 

des clicponibilitds du bilan. 

Art. 7 - Ie Sscrotairo Gdniral envoie au Président de la Con- 
■ 

férence Générale de l'UNi'SCO un rapport annuel sur 

1'activité du Buyeau. .. 
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Regies d'éthique dea acquisitions. Recommandations de ricom 

1. Le musée d'aujourd'faui n'est pas un simple depot d'objets : il a 
la mission d'acquérir des objets dans le cadre d'un programme sped* 
fique de : 

a) recherche acientifi<ina, 
b) education, , ' 
e) preservation, 
d) mise en valeiu ds l'héritsge BBfhiiMi' et intemationaf, naturel et 
culture!. 

2. Quelques musées peuvent couvrir tous les aspects de ce vaste pro- 
gramme, tandis que d'autres se spécialisent dans certaines de ses parties. 
En consequence, un objet ne saurait être acquis s'il ne joue pas de role 
pour la realisation des objectie du musée tels qa'ils ont été décrits dai» 
le programme de celui-ci. 

3. L'objet que l'on envisage d'acquérir peut être range dans un vasta 
évrntail de categories dont les deux extremes peuvent être brièvement 
dé/iniï comme étant : 

'•) Afi objpts qui ont été reconnus par la science ef/ou par Ia com- 
munnuté dans laquelle ils possèdent leur pleine signification culturelle, 
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comme ayant une qualité unique et comme étant par la inestimabkav^ 
(Cette definition comprend notamment une grande partie des ceuvres ac> 
quises par les musées des beaux-arts.) 
b) des objets qui, bien que n'étant pas nécessairement rares par eux* 
mêmes, n'en ont pas moins une valeur qui derive de leur environnemeot 
culture! et naturel. 

4. L'objet n'a une significatioo (culturelle et tcientifique) que s'il. 
est coroplètement documeoté. Aucune acquisition ne devrait être faite en 
l'absence de cette documentation, bien que des exceptions puisaent être 
admises en ce qui conceme certains objets qui se rapprochent de I* 
definition donnée au paragraphe 3. a), lorsque l'essentiel de la docu- 
mentation relative a ces demiers peut être reconstituée par une étude 
systématique postérieure a l'acquisition. 

5. Dans Ia plupart des domaines, c'est au cours de missions de re- 
cherches scientifiquement menées que l'on peut le mieux effectuer dea 
acquisitions directe*. Ces missions peuvent opérer dans leur pays d'ori- 
gine OU a l'étranger. Dans ce demier cas, ellea doivent être tnenées avec 
l'accord ou la cooperation du pays hóte, et dans le respect de ses loia. 

6. Les acquisitions directe* peuvent aussi être effectuée* en coopera- 
tion avec im musée ou avec l'institution responsable de la protection 
du patrimoLne national, dans Ie pays d'origine des objets recherches, het 
mêmes principes peuvent s'appliquer, < mutatis mutandis >, aux ohjel* 
qui se rapprochent de la definition donnée au paragraphe 3. a). 

7. L'objet acquis directement a toutes chances d'etre aussi bien doca- 
menté que possible tandis que ce n'est pas toujours le cas pour les ac- 
quisitions indirecte*. Tandis que les acquisitions directes, effectuées com- 
me il est décrit aux paragraphes 5 et 6, stront done cocdojfoeg aux norme* 
éthiques, les procédures indirectes risquent de ne pas se trouver en ac- 
cord avec ces mêmes normes. 

8. Les acquisitions indirectes, qui comprennent les dons et legs, sont oe 
qui est acquis a travers un ou plusieurs iniermédiairea. Lorsqu'un musea 
s'estime contraint d'acquérir un objet indirectement, il doit toujouiv 
le faire dans le strict respect des lois et des interets du pays de prove- 
nance, ou du pays d'origine quand le pays de provenance n'est qu'un 
lieu de transit commercial. 

9. La responsabilité du muséologue dans les musées qui ont comme 
mission essenticlle la preservation du patriraoine national est triple : 
a) acquérir et preserver pour le pays en question des collections exhaus- 
tives illustrant tous les aspects du patrimoine naturel et culturel de la 
nation : 

oi 
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h) «ider au controle du mouvement international des objets appartenant 
A ee patrimoine ; 
cj coopcrer avec les niusées étrangers et les auties institutions scicnti- 
fiquea afin d'aaaurer une representation correcte de sa culture au plan 
international. 

10. Il «st iBipétatif, poor que Ie muaée remplisse conplètement ses 
foDctions d'éducation et d'instrument de Ia comprehension internationale, 
qua ion personnel tcientifique respecte les normes éthiques les plus éle> 
véea, non leulement dans Ie domaine tres important des procédures d'ac- 
quisition, mais auasi dans les autres domaincs de son activité profession- 
nelle. Plus particulièrement, et comme un nrigcipe absolu, us muaée, 
une autre institution ou un collectionneur devrait toujours agir de bonne 
foi et s'efforcer autant que possible de ne pas acquérir directement ou 
indirectement, un objet quelconque que l'on aurait des raisons de croire, 
k cause de l'absence de documentation suffisante ou pour tout autre 
motif, illé^Iement exporté de son pays d'origine. 

Suggeaions pour fappUcation des Recommendations 

11. Les objectifs et les programmes des musées devraient être publiés. 
Une telle mesure encouragera les échanges et l'aide extérieure . 

12. L'acquisition d'objets par un musée quelconcpie ne devrait pas 
itra limitée a ce qui est nécessaire pour la presentation dans les salles 
publiques, mais un nombre suffisant d'objets devrait être coüecté en 
vve de leur conservation, des besoins de la recherche, de l'assistance 
aux musées locaux par échanges ou depots, et des échanges intematio- 
nanx. Par contre doit être exclue la simple accumulation d'objets pour 
k aeulo raison de leur valeur économique. 

13. I^a collections rassemblées pour des échanges devraient com- 
prendre des objets d'une qualité suffisante pour entrainer des contre- 
parties de méme qualité de la part des autres musées. Les échanges ne 
devraient pas s'effectuer seulement objets contre objets, mais aussi objets 
oontre services ou équipement. 

14. La docun>entation raasemblée au cours d'une mission scientifique 
devrait être mise a la disposition du musée competent dans Ie pays oü 
la mission a été réalisée, a Tissue d'un certain laps de temps fixe au 
préalable, pendant leque! !«s droits acieiilifiques sonl réiservès a l'inven- 
teur. Cettr raême documentation sera, dans les mèmes conditions, mise 
i la disposition du musée intéresiié dans Ie pays qui a organise la mission. 

15. Compte tenu des régies juridiques nationales et des recomraanda- 

tions et conventions de l'Unesco relatives au partage des produiti de 
recherches sur Ie terrain, on s'efforcera de respecter au isaximum Tin- 
tégrité écologique des ensembles d'objets. 

Certains objets, certaines collections sont parfois prêtéea i un musée 
ou a une institution scientifique d'un pay* étranger, a des firn d'étude. 
Dans ce cas ils doivent être retoumés a l'institutioa a laquelle ils ap- 
partieonent dans les déUis les plus brefs. 

16. Compte tenu des régies juridiques nationales et des reconunanda- 
tions et conventions de l'Unesco, Ie muaée qui aurait des raisons de douter 
du caractère licite d'une acquisition aniérieurf nrenWra OüSXAA «*« 
Ie musée ou avec une autre organisation professionnelle dans Ie pays 
d'origine, en vue d'examiner, dans chaque cas particulier, les mesures 
qui devraient être prises pour preserver au mieux les interets des deux 
parties. 

17. Au cas oil un muaée se verrait ofirir des objets, doot il aurait des 
raisons de mettre en doute Ie canctère licite, il prendra contact avec 
les autorités compétentes du pays d'origJM en vue de Taider a sauvegar- 
der Ie patrimoine national de celui-cL 

18. Les dons et legs ne devraient être acceptés qu'avee une clause 
prévoyant que, si un objet quelconque se révèle avoir été exporté illici- 
tement d'tm autre pays, les autorités dn musée auront Ie droit de pren- 
dre les mesures mentionnées plus bauL 

19. Les musées de pays qui, par suite de dxconstances poliUques ou 
éconoraiques, détiennent une part importante des biens culturels de pays 
qui n'étaient pas en mesure de sauvegarder efficacement leur patrimoine 
culturel, devraient rappeler a leurs autorités et a leurs coUectionoeurs 
qu'ils ont un devoir moral de remédier a eet état de choees. 

20. Les musées de tous pays qui s'engageraient a appliquer les régies 
éthiques et les propositions pratiques formulées aux paragrapbes 1 è 19 
ci-dessus, se réserveront mutuellement on traitement préférentiel, pour 
toutes les activités professioimelles, compatibles avec les lob eo viguear. 



SYNDICAT    NATIONAL    DES    ANTIQUAIRES 
NÉGOCIANTS    EN    OBJETS    D'ART 

TABLEAUX    ANCIENS    ET    MODERNES 
II,   rue   Jeon-Mermoz    -   PARIS   VIII' 

REGIES DE LA PROFESSION D'ANTIQUAIRE 
ET NECOCIANT EN SUYRES D'ART ORiClNALES 

US    ET    COUTUMES 

PREAMBULE 

L'antiquaire, qu'il soit négociant en oeuvres d'art ou en 
meubles et ubjets d'art, quelle que soit sa spécialité, est dans 
une position jjarticuliére dans ses rappons avcc les personnes 
avec qui il fait commerce. En efTet. con-.me Ie médecin. par 
cxemple, et d'autres membres des professions liberales. soit 
qu'il achète, sjit qu'il vende, il a des connaissances spécialisées 
que l'amateur. sauf exception, ne possède pas. On doii pouvoir 
lui faire contiance. Ce!a lui crée des responsabilités particulicrcs, 
parfois graves de consequences. 

Ce sont ces responsabilites, lant legates que morales, qu'il 
doit toujours avoir présenies a l'esprit dans ses rapports avec 
les \endeurs, avec les acheteurs, avec ses confrères, avec les 
intermédiaires. 

Elles lui imp.isent de véritables devoirs et des obligations. 
Le Conseil d'Administration du Syndicat .National des 

Antiquaires a decide de les rappelcr a ses membres, et de leur 
demander leur engagement écrit de se conformer aux regies el 
usages de la profession. 

C'est a ce'.te condition seulement que les antiquaires 
pourront etre disimgucs des revendeurs d'articles d'cccasion. 
Ils doivent se considérer d'abord comme des specialistes de la 
recherche, de ridentiticaiion. qui leur permetlcni et leur 
imposent de formuier des garanties sur leur diagnostic cl leurs 
etudes. 

L'acie c.immercial par quoi ils concluent leurs transactions, 
est fondj sur leurs connaissances spicialis-cs, historiqucs. tech- 
niques et professionnelles. qui sont la bjsc de la profession. 

I> 

ON 



Les redes qui suivent vont basées sur les lois qui régissent 
plus speciaiement notre commerce. 3in>"i que sur ce qu'on 
appelle les Us et Cnutumes de la professiün, tels qu'ils ont été 
écudies par Ie SYNDICAT NATIONAL DES AsriyLAiRES. el tels 
qu'ils som d'usage constant dans noire profession. 

Elles ne sont pas relatives a la seule activité en tant que 
vcndcur. de Fantiquaire ou du negociant en ceu'.rcs dart origi- 
naJcs, ma's aussi a ses responsabilités et aui risqucs qu'il encourl 
Ion de l'achat. 

Elics sant complélécs par des conseils annexes portant sur 
certaines modalités particulicies de nos transactions. 

EUes SDnt done presentees de la fa^on suivante : 

TiTKE PREMIER 

KAP PORTS A^LC LES VENDEURS 

1. — 

II.  — 

111. — 

1. 
II. 

III.  — 

Dc la garantie. 
a) achals a des particuliers. 
b) achats a des confiiLres ou a des officiers ministériek. 
Des conditions de i'acliat. 
a) origine des objets acquis, 
b) identité des vendcuis. 
c) cas particuliers et precautions a prendrc. 
Marchandises recues en dépót, confiées a la vente OU 
remises a condition. 

TiTRt DEUXIè-ME 

RAPPORTS AVEC LES ACHETEURS 

De la garantie. 
Modalité de la garanfio. 
a) des designations, 
b) dc  l'état  des  objü.  vendus, des  restaurations  et 

reparations, 
c) des   certificais   d ■  'hcnticité    et   autres   elements 

annexes dc la gai.; ; e. 
d) vente a des Muvi.-   MU a des confrères. 
Venies a des étrangers. .. "*" 
Héglcmenialion des e v puirtations. 

TiTRi:   IKOISIèME 

CONSEILS ANNEXES 
I. — Des acomptes et des aiibrs. 

il   — Des affaires en compie : demi ou en participation. 
JJJ   -- -P<*« ^nmmissio.ns ducv .!". iP.tenrïédiaires. 
IV. — Des honoraires düs au.\ experts. 

TiTRE PREMIER 

RAPPOR IS Avtc LES VENDELRS 

I. — De la f;urantie. 

a) Achats a des particuliers. 
Le vendeur particulier n'est pas ccnsé garantir un objet ou 

une oeuvre d'art qu'il code a un antiquaire ou è un negociant 
specialise. 11 ne peut être reprehensible qce si I'acheieur est <n 
mesure de prouver la fraude ou l'intention dolosive Dans tous 
les autres cas. il n'y a pas de recours contrc le \endcur, en cas 
d'erreur de fantiquaire lors de l'achat. 

Par contre, si un antiquaire — qu'il soit negociant en 
objets dart ou en ccuvres dart originales — profile de ses 
connais.sances pour induire en erreur le \endeur sur la qualité 
de l'objet qu'il achcte, et lui fait une offre sans rapport avec 
la valeur réelle dudit objet, il s'cxpose aux consequences dc 
reclamations fondées. 

b) Achats a des confrères ou è des officiers rainistériels. 
II est évident que ceci ne s'applique pas aux achals faits 

k d'autres antiquaires. qui sont censés fixer le prix dc cc qu'ils 
vcnderit en toute connaissance de cause, ni a ccux qui sont faits 
en vente publique par les officiers ministériels, oü la compe- 
tition entre les divers acquéreurs éiablit le juste prix (1). 

II. — Des conditions de l'achat. 
Nous meiions tres vivement nos confrères en garde contre 

les consequences qui peuvent découler d'un achat fait par eux 
soit a un inconnu, soit dans des conditions qui leur paraissent 
suspectes. Rares sont les antiquaires qui n'ont pas, une fois 
dans leur vie. acquis en toufe bonne foi ou légalement un objcl 
volé ou détoumé. 

a) Origine des objets acquis. 
En vertu des oblitations découlant de la loi du 15 févricr 

1898, modifiée et compiétée par le décret 70.788 du 27 aoQt 
1970, l'an-iquaire ou le negociant en oeuvres d'art originales 
— qui, en 1'espèce, es: assimilé au brocanteur — est icnu de 
s'assurer de l'origine des objets ou oeuvres achctés, ainsi que 
de I'identité de leur propriétaire ou de leur vendeur. De ce fait, 
sont nuls tous achats d'objets mobiliers faits i» des mineurs ou 
a des interdiis ; les objets provenant de succession ne peuvent 
étre néf,ociés qu'a\ec l'accord de tous les ayants-droit. de mcme 
queceux qui appartiennent ii un ménage en instance dc divorce. 

(!) t! c<1n^•^e^; dc r.-.^ipclcr id que et ^u'on an*''^ Li • livuioii > 
est illép:il. et consitlui; le dt'lil de coalition ou d'entr.ivc» a la libcrlö 
des enehère-.. (art. 419 du code piinal). 

I 
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Cel accord doit étre prcc.sc par le vendeur dans le re^u qu'il 
delivre a I'antiquaire acheteur, et dans lequel il se porte garant 
au nom des propriétaires indivisaires qu'il représente. 

D'autre part, la loi du 31 décembre 1913 sur les monuments 
historiques et les sites, prévoit, en son article 18. que tous les 
objcts mobiliers classes appartenant a i'Eiai son: inaliénables. 
ft, en son article 19, que les particuüers propriétaires d'un objet 
classc. doivcnt faire connaltrc a lacquereur l'exiitence du 
classement. 

Selon ure circulaire ministérielle N° 203 AD 4 du 
23 avril 1948. les objcts d'art appartenant a des collectivités ne 
peuvcnt êtrc aliénés sans autorisation préalable du Ministère 
chargé des Affaires Culturelles. 

Toutefois, dans tous les cas énoncés ci-dessus. l'acquéreur 
qui peut prouver cette bonne foi, notamment par la presen- 
tation de re(;us en regie dont la redaction indique que sa bonne 
foi a etc surprise par le vendeur qui était presume propriétaire 
de l'objet et libre de le négccier, ainsi que par l'inscription de 
robjet acquis dans son livre de police (ou son livre de stock) 
fcuillels numérotcs et paraphés. a droit au remboursement de 
son prix d'acquisitioo, 

Mais ce remboursement. loujours problématique, ne peut 
avoir lieu cu'après une procédure qui peut étre longue, et la 
bonne foi de l'achcteur peut tou.ojrs are mise en doute par 
Ie propriétaire lésé. méme si elle est réelle. 

b) Idcntité des vendeurs. 

Les dispositions de Tarticle II de la loi du 15 février 1898 
sont imperatives. Il spécifie : 

« Il est défendu d'acheier a touie personne dont le nom 
et la demeure ne seraient pas connus. a moins que l'identité de 
cette personne ne soit certifiée par deux témoins connus qui 
devront signer sur Ie regislre de brocanteur, sous peine d'empri- 
sonnement de huit jours ou plus et d'une amende de 60 francs 
h 400 francs. > 

L'identité des individus pDUvant toujours aujourd'hui étre 
affirmée par la production de leur carte d'identité nationale, 
Tachetcur peut en exigcr la production, et les indications qu'elle 

< mcntionne êtrc portécs sur le re^u délivré a I'antiquaire. Celui-ci 
doit porter l'indication : Vendu a M.. tel ou te! objet qui est 
ma propriété pcrsonnelle. En cas de vcnte par un intermediaire, 
it doit ptirter la mention : que ;e suis chargé de vendre pour 
k compte d'un tiers. 

Il est u noler que les prescriptions sur l'identité du vendeur 
nc s'appliquent pas seulement ai;x achats faits dans un hotel 
comme 1 indir.uaient les anciens L's et Coutumes du Syndicat ; 

mais a tous les achats faits hors de la demeure du vcndcur et. 
par conséquent, a tous ceux qui pourraient ctre fails au 
domicile, magasin ou galerie de I'antiquaire achetpur. 

Mcme en cas d'achats faits au domicile du \cndcur, on 
n'est pas a l'abri de revendications imprévisibles par suite de 
manoeuvres de celui-ci qui se trouveraieni ne pas ctre le proprié- 
taire reel des objets ou le mandataire régulier du propiiélairc. 

D'autre part. OP ne saiirail asstz mettrc nos cjnirères en 
garde contre des achats faits a toute personne. francaise ou 
étrangère, n'ayant pas sa residence en France. Indépendamment 
d'autres risques, on encourt celui d'etre considéré comme 
complice d'une imp.iriation frauduleuse. 

II est d'ailleurs rappelé que, sauf situation exceptionnelle. 
les étran>.'ers de passage en France et généralement les non 
residents n'ont pas !e dro't de recevoir le paiement en cspèces 
OU en cheques même non barrés. 

III. — Mardumdises recues en depot, confiées a la vent e ou 
remises a condition. 

II est dans notrc commerce un usare frequent oui consiste 
en la remise a condition des objets d'art. soit par des confrères, 
soit par des particuliers désireux de s'en dessaisir 

Dans l'immense majorité deS cas, le propriétaire de l'ob'et 
ou de l'ccuvre le remet purement et simpiement entre les mains 
d'un antiquaire ou d'un négociant en ceuvres d'aü, en qui il a 
confiance, a charge pour celui-ci de le restituer dans un certain 
délai OU d'en remettre le prix au propriétaire. 

L'objet remis air.si a condition res'e la propriété du ven- 
deur. L'acheteur éventuel n'est debiteur que du prix convenu. 
s'il ne rend pas l'objet a son revendeur. Sauf convention 
contraire, il peut. dans les délais du mandat de vente. trans- 
former ceile operation en achat a sa scule volonté. 

La vente a condition s'accompagne obligatoircment (art. II 
§ 2 du décret 70.788 du 27.8.1970' d'une inscription faitc par 
i'antiquaire sur son registre de police et d'un re^u délivré par 
lui au deposant. Ce recu peut ètre rédigé comme suit : 

( Refu en dépót, pwur étre vendu pour le compte de M... 
l'objet suivant au prix de... 

» II est cxpressément convenu que je m'engage a restituer 

• a) a Ia première demande de M... 

» dans le délai de... 

eet objet qui reste sa propriété, sauf vcnte au profit de M... 
au prix convenu. 



» En aucMn cas eet objet ne piiurra fipurer a moti actif en 
cas de saisic. faillite, ou reglement judiciaire (1). 

Lu et approuvé 
Signature 
Date en toutes lettres. « 

n convicnf. en cfTet. d'eviter toute confusion entre « remise 
h condition » et « vente sous condition », cetie dernicre ne pou- 
vant s'eRtcndnc dans les termes (articles 1168 et suivant^ C. Civ.) 
que d'une vente affectée d'une condition suspensive ou résolu- 
toire. Lc re^u, tel que rédigé ci-dessus. parait devoir éviter toute 
confusion. 

Le contrat de « confié a la commission » peut également 
prcvoir que Tobjel sera vendu par 1'antiquaire pour le compte 
et au benefice du vendeur. moyennant une commis.sion donf Ie 
pourceniage doit étre precise. lors de la remise a condition de 
i'objet et, éventuellement, le remboursement des frais avances 
par le commer^ant pour la vente de I'objet. 

TlTRE DEIJXIèME 

RAPPORTS AVEC LES ACHETEURS 

L — De la garffntie. 

L'antiquairc ou le négociant en ceuvres d'art se doit de 
donncr. sur la facture qu'il remet a ses clients, une garantie 
cxplicite pour les objets ou oeuvres d'art qu'il vend. Ne le 
ferait-il pas que les termes dans lesquels I'objet ou 1'oeuvre sont 
décrits ainsi que le prix auquel ils sont vendus peuvent étre 
considérés comme une garantie impiicite. Ainsi. on ne pourra 
prétendre, sauf si le contraire a été precise, qu'un « bureau 
Louis XVI 1 surtout s'il a été vendu a un prix correspondant 
^ cc qu'il est censé ctre. n'était. dans l'esprit du vendeur. qu'un 
bureau de style Louis XVL sans époque déterminée. 

Suivant la signification donnée a ce terme dans notrc 
commerce, on dit d'un objet d'art ou d'ameublement, ou d'une 
oeuvre d'art, qu'ils sont authentiques quand ils sont dans toutes 
Icurs parties, de lépoque ou du mailre (ébéniste, bronzier, 
orfèvre, decorateur sur porcclaine. tapissier, etc.) indiqucs par 
leur style, et éventuellement. par la marque ou le poin^on de 
leur auteur. 

Par contre. le terme d'ocuvrc d'art originale comportc une 
ambiguïté. 

(I) L'n tel revu peut utilement être détachc d'un carnet a souches 
ï>«nén>técv qui resie entre les mains de I aniiquaire. et qui peut porter 
let indications ;  Restitué le... ou vendu Ie... 

i. f 

En effct. sont considcrócs par I'AdminKtration comme 
oeuvres d'an originales les oeuvres de la peiniure. du dessin, de 
la gravure et de Tart siatuaire, mcme si on ne peut identifier 
l'artiste qui les a créées. En fait. sont considcrces comme oeuvres 
d'art originales. les aruvres dues a l'invention et a la main d'un 
artiste, même si! est inconnu. par opposition j '3 creation dite 
artisanale. 

D'autre part. on dit d'une oeuvre d'art d'un artiste donné 
qu'elle est originate quand cllc est récllemcnt de l'artiste 
(peintre. sculpteur. graveur — ou des artistes, en cas de colla* 
boration) dont clle présente toutes les caradéristic'ues ou. Ie 
cas échéant. la signature. On peut également dire, dans ce cas, 
qu'il s'afit d'un original de tel ou tel artiste. 

La garantie peut done porter sur l'authenticité. le caractère 
öriginai de i'oeuvre ou i'indicaiion de son auteur. 

IL — Modaliiés de la garantie. 
a) Des designations. 

Dans ces conditions, les designations des objets ou des 
oeuvres vendus ne doivent pas préter k equivoque, et elles 
doivent com porter une description precise permcttant leur 
identification. 

II faut se défier des termss génériques tels que « Boulle • 
pour des meubles a marqueterie d'écaiüe et de cuivre, quelle 
qu'en soit l'époque. « Gobelins » pour des tapisseries quellc 
qu'en soit la manufacture. « gravures en couléurs > quand il 
peut s'agir d'une simple gravure en noir colorice. 

Nous rappelons ici le sens de certains termes courammeni 
employés dans les descriptions. 

L'indication de règne. sans autrc precision, pourra toujour» 
être interprétée comme une farantie d'cpoque. Ainsi a-t-on 
toujours avantage a préciser qu'un obet est • d'époque 
Louis XIV. Louis XV ou Louis XVI », par exemple ; 
t d'époque Ming. Kang Hi ou Kien Long » lorsqu'il s'agit 
de Chine. La mention « style Louis XIV. Louis XV ou 
Louis XVI » ou de style signifie qu'il n'y a pas de garantie 
d'époque. 

Pour un meuble. indiquer qu'il porte l'estampille d'un 
maJtre, revient a garantir que celle-ci a été apposéc par lui, et 
qu'il est son oeuvre. En cas de doute. on peul preciser que le 
meuble est attribué a lel ou tel ébéniste. et indiquer l'existcnce 
(fiine marque (et non de sa marque'. De ménw. pour les 
tableaux et dessins, préciser qu'ils sont signes est donner la 
garantie qu'ils vont des originaux. iin cas de doute, on peui 
indiquer qu'ils comp(.>rtent une • in.scription ». 

I 
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L'emploi du tcrme « atiribué h » indique qu'on ne garantii 
pas l'ocuvre ou !"objct comme étant du maitre indique ; mais 
il ne peut ctre employé p<.)ur designer des oeuvres ou objets 
d'unc autrc époque que celle de ce maitre. 

Lc tcrme t atelier de » doil ctre pris dans son sens exact 
C'est-è-dire que Tocuvrc a été cxécutce dans Tatelier de l'artisie 
désigné. Toutcfois. il a existé des ateliers colleciifs. dmit !es 
membres se sont succédé pendant une ioneue période. Ainsi. 
en Italic, les Ambriachi, dont I'atelier componai'. des artisans 
dont on ne connail. en general, pas Ie prénom, et qui ont 
travaillé du XIV' au XVII' siècle. Dans ce cas. il convient de 
préciser Tépoque de l'objet vendu. 

« Ecole de » ne peut s'appliquer qu'a des ceuvres ou objets 
executes dans les generations qui ont immédiatcment suivi la 
w de l'artisie. et. sauf exception, dans son propre pays. 

Enfin, l'appeüation f genre de • ne comporte aucune 
garantie d'artiste. de date ou décole. 

Sauf precisions contraires. toutes ces mentions s'appliquent 
k la totalité de Tobjet désigné ou décrit. Ainsi « un secrétaire 
en marqucterie gami de bronzes dorés d'époque Louis XV > 
est obligatoirement un meuble dont Ie chassis, ia marqueterie 
et les bronzes sont de la même époque. A la rigueur, lorsqu'on 
décrit un secrétaire en marqueterie Louis XV orné de bronzes 
dorés, on peut admettre que la garantie d epoque ne s'applique 
pas aux bronzes. De même. si une porcelaine ancienne est 
surdécorée. convient-il de Ie préciser. ne scrait-ce que par 
prudence. 

b) Des restaurations et reparations. 
de létat des ob.'cts vendus. 

Les objets et ocuvrcs d'art vendus par les antiquaires et 
négociants en ocuvres dart originales sont. sauf indication 
contraire, portés dans leur designation sur la facture, reputes 
être en bon éta; de conservation, sars accidents, reparations. 
restaurations. de nature a altérer leur substance ou leur valeur. 
Ceux-ci pourraient. s'ils nëtaient pas declares, constituer des 
vices caches (Art. 1643 du Code Civil). 

L'importance des reparations ou restaurations qui n'alterent 
pas la substance ou la valcur varie selon les categories d'objets. 
Pour ne citer qu'un exemple. ceitaines poteries provenant dc 
fouilles sont presque toujours accidentees. et ont même parfois 
do être reconsüluécs sans que cela indue sensibHrnent sur leur 
valeur, tandis que des porcclaincs europjennes ou même 
<;hi!H>i5es. sont jyésumées ctre inlactes pour avoir icüi picinc 
valcur. 

Ainsi. esi-il nécessaire, par e.xemple, d'annoncer Ics fclures 
et les reparations des porcelaines. ies rcargcntures dts objets en 
metal argenté ou ies redorures des bron/cs. Ies addiiions aux 
meubles. Ies restaurations importantes des tableaux et dessins, 
Ics taches et dechirures des gravures. 

Mais, il n'est pas moins évident que les restaurations el 
reparations, quand elles ne constituent que des me-ures conser- 
vatoires et de remise en état. qui n'alterent en rien les caractères 
dancienneté et de style, et n'apportent aucune moditication au 
caractcre propre de loeuvre ou de l'objet. ne sauraient être 
opposables au commer^ant vendeur. et n'ont pas besoin d'etre 
expressément declares s ir la facture. Ainsi. en est-il des travaux 
de nettoyage. revemissace. remise en état. réentoilage ou 
parquetage des pemtures. netto\age des meubles et des bronzes.. 

D'aiilcurs. ii nest pas un musée important au monde qui 
n'ait ses propres ateliers de restauration et de reparation. 

c) Des certificats d'authenticité et autrcs elements annexes 
de la garantie. 

n arrive assez fréquemment, surtout pour les oruvres d'art 
originales, que Ie négociant rcmctte a son acheteur. au moment 
de la ventc. un certificat d'authenticité signé d'un expert 
specialise ou d'un historiën d'art. Sauf stipulations contraires 
expressément précisées dans la facture, la remise d'un tel 
document signifie que Ie vendeur endosse I'attestation ainsi 
remise, et qu'il ne la donne qu'a l'appui de sa garantie pcrson- 
nelle. Il en est de même, d'ailleurs. pour les ceuvres vendues 
aux cnchères publiques et accompagnécs d'un certificat. 

Toutefois. s'il est precise que l'ocuvre n'est qu'atiribuée au 
maitre. a son atelier ou h son école. e', dans ce cas seulement. 
1'attestation remise ne constitue plus qu'un element d'appré- 
ciation soumis a l'acquéreur. 

De même. s'il est indique que 1'oeuvre a figure dans telle 
ou telle collection, a passé dans telle ou lelie ventc publique, 
£ela implique. non seulement. qu'on a toutes raisons de consi- 
dércr que c'est bien de cette oeuvre qu'il était question ; mais 
encore que Ie vendeur reprend a son compte Tatiribution .sous 
laquelle el!e y a été presentee. Dans Ie cas contraire, il convient 
de préciser quelle était alors considéréc comme de lel ou 
tel maitre. 

La remise dun tel certÉficat ou l'énonci^tion de telle 
provenance n est pas suttisanie pour décharuer !e vendeur de 
sa responsabilité propre. 

I 



d) Vcnies i des Musees ou a des confreres 

On peut admettre une derogation aux regies ci-dessus 
énoncecs en cas de vente a des Musées ou a des confreres, qui 
oni CU le loisir d'exammer les oeuvres proposees. Ceux-ci 
pcuvcnt. effefTet, ètre considérés comme des specialistes a l'égal 
du vendeur nêi.'0ciant et, sauf en cas de fraude ou de dissimu- 
lation, i! leur est difficile d'intenter une action visant Terreur 
sur la marchandise vcndue, lorsqu'ils ont eux-mcmes commis 
cette erreur. Les vendeurs ne sont cependant pas. pour autant. 
h Tabri de toutcs revcndications de la part des Musees ou des 
confrères avcc qul ils ont contracté. 

e) Limite de Ia garantie. 
La rcsponsabilité de l'antiquaire ou négociant en oeuvres 

dart originales. qui garantit Tauvre vcndue. est fïxce par la 
Jo! h trente ans. è dater du jour de la vcntc. il en est de Tuêtnc. 
d'ailleurs, pour les objcts ou les ceuvres qu'il aurait pu acquérir 
dans des conditions irrégulières. Un proces a été intenté 
récemment. quelques mois avant la date limite de la prescription, 
k des antiquaires parisiens qui avaient acquis dans une vente 
publique organiséc par TEtat soviétique des oeuvres d'art 
provenant de collections privées russes nationalisées. 

En cc qui concemc la garantie, toutefois. nous considérons 
qu'on ne saurait opposer aux vendeurs une attribution ou une 
description crronée quand seuls les progrès de l'histoire de Tart 
postérieurs a la période de la vente ont permis de modifier 
cette attribution. Ainsi, en est-il des bronzes dorés d'époque 
Louis XV, dits « au C couronné » qu'on croyait étre la marque 
de Caffieri. alors qu'on y voit aujourd'hui une simple indication 
de date. 

■«* 

I' De SC faire prcalabicment inscrire sur les registres 
ouverls a eet efTe: a ia Préfecture du Departement oü il cxerce 
habituellement sa prolession oü a la Preleeturc de Police s'il 
cxerce sa profession dans Ie ressort de cette dernicre. Il lui sera 
remis un bulletin d"inscription qu'il sera lenu de présenter a 
toute requisition ; 

2" D'inscrire joui aprcs jour, ii l'encrc ci sans biant ni 
rature, sur un regisire coif^ e» paraphé par Je Commis%ane 4e 
Police ou, a son délaut. par le Mairc du iieu oü il cxerce habi- 
tuellement sa profession, les nom, prénoms, sumoms, qualités 
et demeures des personnes b qui il achète. ainsi que la nature et 
Ic numero de la piece d'identité presentee, avec indication de 
l'autorité qui Ta de!i\ree. 11 y mcntionnera épalemcnt la nature, 
la description el le prix des marehandiscs achetees. Les prix 
seron» inscrits en toutes IcltTcb. il ne sera rien inscrii por 
abréviation. Le regisire, tenu en état, devra ètre présenté a toute 
requisition. Le modcle du registre sera fixé par arrêté conjoint 
des Ministres de Tlntérieur et de l'Economie et des Finances. 
Ces dispositions sont applicables aux ob^ets confiés en dépót 
en vue de la vente. 

3" En cas de changement du Iieu d'excrcicc habilucl de sa 
profession de faire une declaration au Commissariat de police 
OU è défaut. a la Mairie tant dv lieu qu'il quitte que de celui 
oü il va s'établir, 

ARTICLE 4. — Le revendeur dobjets mobilitrs n'ayant ni 
boutique ni emplacement fixe oü il exerce habituellement sa 
profession, est tenu aux mcnics obligations. Dans cc cas. Ic licu 
oü il a fixé son domicile est considéré comme le Iieu habitucl 
de sa profession. 

II doit en outre présenter a toute requisition une médaille 
sur laquelle figureront ses nom, prénoms et numero d'inscription. 

II est soumis a toutes les mesures de police prescrites pour 
la tenue des foires et marches par les arrêtés préfectoraux et 
municipaux. 

Fait a Paris, le 27 Aoüt 1970. 

I 
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Par le Premier Minisirc : 
Jacques CHABAN-DIIMAS. 

Le Garde des Sceaux, 
Mhiisire Je la Justice : 

René Pi i vi s. 

Le Ministre de l intericiir : 
Raymond MARCHIIN. 

Le Ministre de l'Economie 
et des Finances : 

Valéry Gisc ARD-D'ESTAINO. 

Le Secrétaire dEtat 
au i'crnmerce : 

Jcan BAII i v. 



Décret n* 70-7SS du 27 aoüt 1970 
ARTICI E I". — Les .irticics 2 et 4 du décret n" 68-786 du 

29 aoQt 1968 relatif h l.i police du commerce de revendeurs 
d'objets mobilicrs sont abrogés et rcmplacés par les dispositions 
ci-après : 

ARTICLE 2. — Toui revendeur d'objets mobilicrs qui 
n'apporte pas la preuve p,ir des factures et par la presentation 
de sa comptabilitc tenue a jour qu'il alimente son commerce 
exclusivemcni par des achats effeciués a des marchands patentes 
OU inscrits au rcgistre du commerce, est lenu : 

I" De se faire préalabiement inscrire sur les registres 
ouverts a eet effe! a la Prefecture du Dcpariemcnt oü il cxcrct 
habituellement sa profession oü a la Préfecture de Police s'il 
exercc sa profession dans Ie ressort de cctic demièrc. Il lui sera 
remis un bulletin d'irscription qu'il sera tenu de présenter a 
(oute requisition ; 

2° D'inscrire jour aprcs jour. a l'encre et sans blanc ni 
rature. sur un rcgistre coté et paraphé par Ie Commissairc de 
Police OU. il son dcfaut. par Ie Mairc du lieu oü il exercc habi- 
tuellement sa profession, les nom. prénoms. sunioms, qualités 
et demeures des personnes a qui il achctc. ainsi que ia nature et 
Ie numero de Ia piece d'identité préseniée. avec indication de 
I'autorité qui l'a dclivrée. Il y mentionnera également la nature, 
ia description et Ie prix des marchandises achetées. Les prix 
seront inscrits en loutes lettres. II ne sera rien inscrit par 
abréviation. Le registre, tenu en état. devra êtrc présenté a toute 
requisition. Le modcle du registre sera fixé par arrété conjoint 
des Ministres de I'lnterieur et de 1'Economie et des Fioaoces. 
Ces dispositions sont applicables aux objets confiés en dépöt 
en vuc de la ventc. 

3° En cas de ciiangement du lieu d'cxercicc habituel de sa 
profession de faire une declaration au Commissariat de police 
OU a défaut. a Ia Mairie tant du iieu qu'il quitte que de celui 
oü il va s'établir. 

ARTICLE 4. — Le revendeur d'objets mobilicrs n'ayant ni 
boutique ni emplacement fixe oü il exercc iiabitucllement sa 
profession, est tenu aux mêmes obligations. Dans ce cas. Je ]ieu 
oil il a fixé son domicile est considéré comme Ie tieu babituci 
de sa profession. 

Il doit en outre présenter h toute requisition une médaille 
sur laquelle figureront ses nom, prénoms et numero d'inscription. 

Il est soumis a loutes les mesures de police prescritcs pour 
la tenue des foires et marches par les arrétés préfectoraux et 
municipaux. 

Fait a Paris, le 27 Aoüt 1970. 

Par le Premier Minisire 
Jacques ClIABAN-DbLMAS. 

Le Minisire de FEconomie 
et des FiniBues : 

Le Garde des Sceaux, Valcry CISCARD-D'ESTAING. 
>• 
2: 

Ministrc de la Justice : s 
René PLKVLN. Le Secretaire d'Etal '< 

Le Minisire de l'lnhrieiir : au Commerce : -~i 
Raymond MARCHLIN. Jean BAILLY. 


